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C
OFFI Cl AL COVPI LATI ON OF CCODES, RULES AND REGULATI ONS COF THE STATE OF NEW
YORK
TITLE 7. DEPARTMENT OF CORRECTI ONAL SERVI CES
CHAPTER VI I'I. I NSTI TUTI ONAL PROGRANMS

PART 701. | NVATE GRI EVANCE PROGRAM
Text is current through Decenmber 31, 2005.

Section 701.3 Policy.

(a) An inmate shoul d seek assistance in resolving a conplaint through a guidance unit,
program area directly affected, or other existing channels, infornal or formal, prior to
submitting a formal grievance. However, a facility may not require the use of a "pre-
exhaustion" procedure as a condition for filing a grievance. The failure of an inmate to
attenpt to resolve a problemon his/her own nmust not preclude the initial submnm ssion of
the grievance. An inmate should be encouraged to attenpt to resolve a problemon his/her
own. Failure to do so may result in the dism ssal and closing of the grievance at the I GRC
heari ng.

(b) An inmate nmust be personally affected by the policy or issue he/she is grieving, or
nmust show that he/she will be personally affected by the policy or issue unless sonme re-
lief is granted or changes made. Al grievances nmust be filed in an individual capacity.

(c) Visitor conplaints shall be processed through the Ofice of Affirmative Action

(d) Al'though there are issues which affect a class of people, such issues are not griev-
abl e as class actions. Class actions are not to be instituted through the grievance pro-
cedure. Gievances which are raised in terns of class actions should be referred to the
inmate |iaison comittee. However, individuals personally affected by a matter which af-
fects a class of innmates may file a grievance on their own behalf to effect a change with
regard to the witten or unwitten policy, regulation, procedure or rule.

(e) Nongrievable matters. Sone grievances request actions that are not obtainable
t hrough the 1 GP. These cases, although initially accepted as grievances, may be di snissed
at the IGRC hearing. In such cases the grievant shall be directed to the appropriate mech-
ani sm wher eby he/she can seek the solution requested.

(1) The individual decisions or dispositions of any current or subsequent program or
procedure having a witten appeal nechani sm which extends review to outside the facility
shal | be considered nongrievabl e.

(2) The policies, rules and procedures of any such nongrievable prograns or procedures,
however, may be the subject of a grievance.

(f) CQutside agencies excluded. Any policy, regulation, or rule of any outside agency not
under the supervision of the conmi ssioner, or any action taken by such agency, is not
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within the jurisdiction of the IGP
(g) I GRC access/ movenent within facility.

(1) A pass system (institutional or point-to-point), which pernmits inmate representat-
ives and I GP clerks to performtheir specified duties shall be established by the superin-
tendent. Mandatory security restrictions will preclude inmates fromentering certain areas
of the facility.

(2) At any facility where either an institutional or point-to-point pass systemis not
feasi ble, the superintendent nust devel op a procedure ensuring the IGRC a realistic nethod
of obtaining informati on necessary to address grievances within established tinme frames
whi | e mai ntai ning confidentiality. This procedure nust be in witing and approved by the
director of the |IGP

(3) Upon witten recommendati on of the I GP supervisor and with the approval of the dir-
ector of the 1GP, the superintendent may restrict or renmove | GRC pass privileges froma
specific inmate.

(h) Reasonabl e accommpdati ons. The | GP supervisor will ensure that disabled i nnates are
provi ded the necessary assistance to facilitate their access to and utilization of the
Gri evance Program Reasonabl e accommpdationsshall include, but not be Iimted to, neetings
with inmates at accessible sites and the provision of qualified sign |anguage interpreters
for those deaf and hard of hearing i nnmates who use sign | anguage to comuni cate. Copies of
all grievance decisions concerning reasonabl e accommodati ons for deaf or hard of hearing
i nmat es shall be forwarded to the ADA Coordinator Central O fice.

(i) Translators. Translators will be used to facilitate access to the IGP for those in-
mat es who do not speak Engli sh.

(j) IGRC staff interviews.

(1) Formal interviews with staff nenbers, if necessary for obtaining data to be used by
the 1 GRC, should be conducted jointly by an inmate and staff representative whenever feas-
i ble. Mandatory security restrictions may preclude inmates fromentering certain areas of
the facility.

(2) Certain situations, due to their sensitive nature, are best investigated only by an
| GP staff menber. In such situations inmate representatives shall submit questions they
woul d |ike answered to | GP staff representatives who shall make every effort to obtain the
answers to these questions. In the alternative staff interviews may be held in the I1GRC
of fice.

(k) Appeal after transfer

(1) An inmate transferred to another facility may conti nue an appeal of a departnental
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gri evance.

(2) An institutional grievance brought by an i nmate who was transferred, rel eased, or
parol ed nmust be investigated and brought to an | GRC heari ng.

(i) If the IGRC majority determnes that the grievance is noot because it only affects
the specific grievant or the issue being grieved has been decided by the central office
review comittee (CORC) within a year fromthe date the instant grievance was filed, the
| GRC shall dismss and close the grievance. A copy of the CORC decision relied upon shal
be filed with the disnissed grievance and cited within the | GRC deci sion

(ii) If the grievance does affect other nenbers of the facility popul ati on and has not
been reviewed by the CORC within the past year, the I GRC shall provide a recomendati on on
how to resolve the matter and forward the case to the superintendent for a determ nation

(3) Upon receipt of the superintendent's decision, the | GP supervisor shall prepare a
case history and record and forward all case materials to the CORC for a final disposi-
tion.

(4) An institutional grievance brought by an inmate who is thereafter transferred, re-
| eased or paroled which is pending at the superintendent's level, is to be processed ac-
cording to the provisions of subparagraph (2)(ii) of this subdivision

Hi storical Note

Sec. filed: May 8, 1986 as energency neasure, expired 60 days after filing; Aug. 22, 1986;
ands. filed: Feb. 26, 1988; Aug. 10, 1990 as energency neasure; Cct. 16, 1990; Cct. 27,
1992; repealed, new filed April 18, 1994; and. filed July 2, 1998 eff. July 22, 1998.
Amended (h).

<CGeneral Materials (G - References, Annotations, or Tabl es>

1. Purpose
CASE NOTES:

VWi le inmate grievance procedure cannot be used to chall enge decision in particular dis-
ciplinary proceeding which results in a sanction, it may be used to chall enge nmanner in
whi ch sanction is inposed. Johnson v. Ricks (3 Dept. 2000) 717 N.Y.S.2d 413, 278 A.D.2d
559, leave to appeal denied 751 N.E.2d 944, 727 N.Y.S.2d 696, 96 N.Y.2d 710
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2. Exhaustion of adm nistrative renedi es
CASE NOTES:

Conpl aint alleged facts, if true, that sufficed to justify prisoner's failure to file or-
di nary, separate, fornmal grievance to exhaust available administrative renmedi es before
filing suit on allegedly retaliatory behavior of prison officials during disciplinary pro-
ceedi ng, where prisoner reasonably believed that direct appeal of his disciplinary convic-
tion, in which he included references to alleged retaliatory conduct of which he com
pl ai ned, was his only available renedy, and there was significant chance that state would
have sought to bar himfrom pursuing grievance nechanismthat it said was once avail abl e
to him Gano v. Goord, C.A 2 (N Y.)2004, 380 F.3d 670

CASE NOTES:

State inmate's failure to pursue internal grievance procedures after he allegedly was
deni ed | ower bunk pernmit to accombdate his back injury conpelled dismssal, pursuant to
Prison Litigation Reform Act (PLRA), of inmate's § 1983 action asserting claimfor Eighth
Amendnent viol ation against correctional facility doctor, despite contention that innate
coul d not obtain nobney danages which he sought under such procedures, inasmuch as admnis-
trative procedure could have provided innate with desired | ower bunk permt. Cole v. Mra-

flor, 2002, 195 F. Supp.2d 496

CASE NOTES:

Prisoner failed to exhaust an adnministrative renedi es when he failed to pursue grievance
procedure to address his conplaint that his keeplock status did not justify special hous-
ing unit (SHU) confinenment, and thus he was barred from pursuing judicial relief to conpel
prison officials to release himfrom SHU confi nenent. Johnson v. Ricks (3 Dept. 2000) 717
N Y. S 2d 413, 278 A. D.2d 559, leave to appeal denied 751 N.E. 2d 944, 727 N.Y.S.2d 696, 96
N.Y.2d 710

7 NY ADC 701.3
END OF DOCUMENT
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