Advisory Committee on Evidence

‘Memorandum No. 3

Article X, Content of Writings .
Preliminary Diécuséion

The misleadingly named ”best_evidence” rule is generally agreed .
today to apply only to writings; While the.writers inevitably vary
somewhat in their terminology, in substance they agree that the rule is as
follows: to prove the terms of a writing, the original writing itself
must be produced unlessAsatisfactoryﬂexplanation is given‘for the failure
to produce it; if a satisfactory explanation of ﬁonproduction is given,>
then other evidence of the éerms of the writing is admissible.l

A good many generations of iegal minds have beeh brought to bear
upon the rule,‘and; as would bé expected, a substgntial body of law has '

been evolved around each element. The questions raised may be grouped as

follows:

1. What is a writing?

2. . When are terms invélved?

3. What is the original writing?

k., What is a satisfactory accounting for failure to produce the

original? |

5. What sécondary evidence is admissible?

6. Are there éxceptional situations?

Before conSidering these questions, it may be well to consider briefly whether
the rule is in fact justified.

The reason given for the rule by all“the leading.writers is posited
upon the importanée of accuracy iﬁ placing fhe terms of a writing before a
court: copies and oral testimony are more proﬁe tﬁ inaccuracy and subject
to fraud.? A close kinship to the parol evidence rule and the Statute of

Frauds is readily apparént. Wigmdre adds another reason: the appearance.
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of thé document may furnish information as to its authenticity. This
édded.reason presents an aspect of the rule which is more resistant to
treatment in the light of modern techniques than is so with respect to
accuracy of terms. O0ddly enough, Wigmore himself seems not to have pur-
sued this aspect of the foundation for the rule.

Conceding the dgsirability of accurate proof of the terms of documents,
is the elaborate rule whiéh~hgs been eiolved necessary to achieve the
result? When the rule was being evolved, a corollary of the rule,fhat a
party was not compellablg to testify.was thatvﬁe couldhnot be compelled to"
produce documenﬁs or other evidence in his pbssesSion.  Some relief was

afforded by the doctrine of grofert. LAlso, discovéry could be had by bill
| inAequity, though only subject to the érippling limitation that the matter
sought relate to the party's own case, not the case of his opponent. Hence
in the absence of the best evidence rﬁle, a litigant would have been rela-

tively helpléss tb meet inaécurate or fraudulent testimony or copies when
his opponent ﬁossessed the original. The implications of this explanation
of the origin of thé rule seémp not to have been explored.

Today the situation is very different. Statutes providing for orders
to produce have been on the books'fof many years,5 and broad discovery is
generally available. Moreover, it is unlikely that a litigant wdhld put
himself in the position of introducing false or inaccurate testimony as
to the terms of a document or a false or inaccurate copy, only to be con-
founded by production of the original. The adversary system, as it is
practiced, would seem to take care of the bulk of the situations.

A further argument against the rule may be dérived from the generally
recognized requirement today thatAerrors in rulings on the admission or

exclusion of evidence are not-grounds for reversal unless prejudicial. In:

this context_"prejudicial“ means ieasonably likely to have affected the
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result. Invterhs of the best evidence rule, Professor McCormick viewed
this appfoach? to error éS'reqﬁiring a court in>§a§sing 6n a motion fb:
new trial or an appeal, based on the admission of secondary evidence, to
inquire whether there was an actual diSpute 6vei accuracy and in the absence
of an affirmative'answer to cla;sify an& erfdr as harmless; He did not,
however, seem to sense thét_taking this same attitute one step further back
at the trial ifself would pretty well'undérﬁine the rule, and that no '
justification appears for limiting the‘attitudé to post-trial situations.6

A serious question ma& thus be raised as to whgther the rule still
possesses much vitality. |

Arguments for the retention of the rule, neveftheless,‘arelnot lacking.
The document which is outside the jurisdiction may not be susceptible to
discoﬁery without a substantial outlay of time and money. The unanticipated
document is not discoverable~at all. The criminal cases have limitations
imposed by the privilege against self-incrimination and by the ;élatively
modest proportions of criminal discovery.

In final analysis, sound policy m;y be to attém@t to reduce waste and
inconvenience to a miniﬁum, and then to leave the burden of what is lefﬁ
of them on the proponent of the evidence as the best evidence rule. tradi-
tional;y has done. .

Now to turn to the questions raised under the rule.

1. What is a writing? Things written or printed in some fashion on

paper are pretty clearly writingsjiobjects which bear no inscription of any
Kind are not. Examples would be a will, on therne-hand, and & plain empty
box on the other. Many chattels, however, bear inscriptions, ranging from

boxcars to fired shell cases, and the area is one of controversy.
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In a famous English proSecution for unlawful aséembly, evidence that the
participants carried bamners inseribed with dengerous sentiments such as
"Unite and be free" was ru.led a.dm.ssible w:.thout producing or accoun'ting
'Afor the originals 7 The ruling was probably wrong. A recent federal case,
on the other ha.nd, aJ_'Lowed a wi'bness to testify that whiskey was in con- |
tainers bearing no stemps, despite their des.’c::‘uci::i.on,8 since f.he rule did
not epply. . The decision sevem's sound, since most of us can tell a stemp
witho;xt exenining iﬁ detail what is férriti:en upon it.‘ Had a.‘c'ase \o(f forged A
stamps been presenteé., the answer might have been different. In a Kansas
‘decision of 1920, the court managed to eécape deciding whether the rule
aﬁplied to altered numbers on an automobile engine, since in any event the
Kansas mud satisfactorily accounted for failu;'e to prodﬁce the frehicle.9
| A painting has been held not to ibe within the rule s in an ac;'bion for
infringing c-opyright by selling photos of it, despite the obﬁous enlighten-~
ment which would have accrued to the trier from a c,ompar:‘.son.l0 Sound
recdi'dings, on the Aothe'r ha.nd, have been held to fall within the rule.
Wigmore believed that all these que'stidns should be left much to the
discretion of the ;judge.'l2 Uniform Rule 1(13), however, defined writing
so broadly as to include them all, TI_1_e' main architect of the Mqa.el Code,
from which the definition wé.s taken, has said‘tha.t‘ the inclusion of pictures
and recorded sounds may be debatable .13 |

2. When are terms involved? The answer is best found by examining

a series of situat;i.ons in which terms are not involved. >
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(a) A happening or transaction may:itself éssume the form of a writing,
as with a deed or written contract, in which case proof of the happening
or transaction necessarily involves the contents of the writing and calls
for application of the best evidence rule. If, however thevevént4or héppening
does not take the form of a writing, it may be provéd by nondocumentary
evidence, even though a written record or qemoran@um_wasvmé&ei vThe best
evidence rule wouid.applyhbnly ﬁhen the happening or tranﬁaction was»soﬁght
to be proved by the writing.. Examéles are'proving4the payment of mbney
without producing or accounting fbr a written recéiﬁt, or‘proving earnings
without producing or accounting for books of account;ly
Extending this approééh,to‘proofbof formér testimony leads to allowing

any person present toltestify to what the witness-sé.id,lha even thqugh’the :
testimony was taken down by an official stenographefugr recorded electronicza.:!.ly'.l6
In the leadingvéase5 d‘proSeCutién for pe;jury in which the "substance" of |
testimony which had taken two days and(occupied 315 pages was given in half
a page, a vigoroﬁs dissent suggesﬁs that the result was "to apply a meaningléss
formula and ignore cerystal-clear actualitieg.“17 It may be that the rule
needs some stretching in this instance. ‘ | o

| (b) The rule doe§ nét apply to téstimony that books or records have
been exaﬁinéd and found nbt to contain any reference to a designated

matter.lB

(¢) As Wigmore says, the rule does not apply to.facté about a document
other than its terms, but he also points out the diffiéulty of drawing a -
ling between terms énd other facts.i9 Evidence as to the existence,
execution, or -delivery of a document does not in&ol;e its terms, says
- McCormick,20 but Wignore is not so jure and suggests that the answer depends
on emphasis. 21 The Fourth Clrcult 3ecently had before it the question

whether the rule applied to a social secur;ty check which was allegedly stoclen
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from an anthorized mail depos:i.ﬂl:ory.i22 Thé court held that terms were
involved, since the e:d.stence and identity of the check could scarcely
be est’abiished without reference to it s' terms. Would the result have been
the same if Federal Reserve notes or a government bond had been stolen"

(d) The rule does not a.pply to colla,tera.l" documents. The term
‘is admittedly vague and represents an a.ttempt to define s:.tuetions in wh:.ch
no good purpose would be served by production. ‘McCormick would include
only cases in which snbstantial dispute over terms seems probable 23 yvhile
Wigmore would ‘not' go that far and wonld include cases in which the opponent.v
"ma.y not be prepared to dispute its terms and yet he may fairly desire the
opportunity to see the document and not be obl:.ged to a.ccept the proponent’s
testimony to its contents."al‘ Illustrations of collateral documents are
the newspaper in an action fo;: the price of publishing defendant's advertise-
ment2? and the streetcar transfer"of ‘a. pla.intiff claiming status as a
pa.ssenger thereby.26 |

The d;.v:i.d:.ng line, between collatera.l" documents and the situations
involving facts about rather than terms of documents, discussed in (c) above,
is far ‘from' c).ear and at least some of the cases ‘disposed of under that o
theory might better be treated here.

3. What is the original writing? -In this connection the meaning of

"copy" .becomes elusive and the word virtually unusable. It is by no means
necessarily the converse of "origial, " and we find it being used in common
parlance to describe a good many differentsituations. “Counterpart” may be
a more acceptatle term, simply beceuse it does not he.ve the connota;tione

which "copy" has acquired.
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When a contract is prepared in the usuai manner by mald.ngv a ri'bbon__
and a carbon counterpart on thé typewriter, a.nd the perties. execute both,
each retaining one, no one would contend that each party did not have
an original. The same result is indicated when carbon paper is used
also in the act of signiné. In these cases. it may 'be said -that each
" counterpart was intended to be a lega.u.y effective act ) hence of equal
standing and an original. Any question of preferring one over the other
in evidence is thus foreclosed. |

There are numerous other instances in which controversy over terms |
‘seems to 'be_ foreclosed, not because the parties elected'to regard _counter;-
parts as originals but becanse the method of presentation is calculated
to insure complete a.ccuracy. This requires consideration >of (a) similtan-
eous _.production, as in the case of carbon coples, (b)‘ c'ounterparts fron
the same matrix, as in the.case of printing or an equivalent process",
and (c) subsequently proziuced counterparts ) made by manual copying s by
some form of photography, or other methods of 'rei)roduction. The courts
have disagreed as to whether carbons generally are originals, with per-

haps a trend so to treat them.27 Counterparts from the same ma.trix seem

28 Photogrs.pmc

to have presented little difficulty: all are originals.
reproductions, on the contrary, have generally been rejected as,_originsis,
although their accuracy seems unimpeachabie. An 'explanetiqn 'may per-

haps be found in the fact that the earliest method oi‘ copying, i.e. a
subsequent copying by hand, possesses inherently an element of ina.ccuracy,
and copies s0 produced have generally falled to achieve status as originals.
The same thinking » with the emphasis shifted to the time aspect of the

reproduction, was applied to letter-~press copies, with much less va.iidity,29
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end in turn to photogriaphic copies, where it has no valid;ity at al_'l..29 a
| If, however, attention is turned from the question ﬁhéther terms
are a.cciﬁately given to the qﬁestion whether the document is authentic
and perhapé to problems of completeness ,30 a d.iffererrb éépect.is presented.
Meny of the clues to the authenticity of a document are lacking in a
carbon or a photostat., As to oompieteness ) 1in the __T_g_k_io;_ Bussan case ,31
rejecting photostatic copies of pla.intiff's-books mede for trial, it -
may be suspected that the court was actually. influenced more by thé fact
that the books were in Japan, and he_nce not -conveniontly availsble for
exazoination in toto, than by the poséibility;’chat the _photostats were
faked.'

Evolving a rule which would a.voio. needless expenditure of time and '
trouble in proving uncontroverted terﬁs , but ‘wlﬁch would also satisfy
a feasonable desire to j.ns;pect ‘the ofiginai, may be béyond the Q‘a,sp of
the Committee. The choice may lie between a la:rée measure of discretion
in the judge or a fairly elaborate and technical scheme, The Uniform
Photographic Copies.- of Business and Public Records as Evidence Act (1949),
~ touches only & relatively small segment of the problem in view of its
limitation to photographic copies made in the regular course of business.

Lk, What is a satisfactory a.ccounting for failure to produce the

original? No doubt this aspect of the rule is the most involved. It

may be cons:.dered under three headings. -
(a) A species of unavailalbility, which may involve verlously a docu=

ment now or once in the possession of the proponent ; in the possession

of the opponent, or in the posseégion of a third person. Satisfactory

- &counting for the original may rgquire ‘a search, a noticé to produce,

or. & subpoena duces tecum. “The various a;‘spreots. have evolved too elabor=-

ately to be treated here.32
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In passing, another instance ﬁhere the lawyeré act more sensibly
about their owﬁ business than about other people "s may be noted: notice
to produce a notice which has been served on the §pponent ordinarily ;s
not required.33 'Whilfe in logic this exception need not extend beyond a
notice to produce a notice to produce (where-_otherwise g picture within
a picture within a ;picturev results), the convenience and géod sense of
the exception are gpparent. |

(b) The removal of public rec.ords frém their usual place would be
attended by serious inconvenience to the public and to the custodig.n

himself ; as well as‘ the possibility ofnloss or damage. As a consequencé,
it is widely héld by casé and statute that no accounﬁing need be made
for failure to produce a public reéord.?’l"

(c) Summaries of voluminous masses of books, records , or documents
are generally admitted without producing the oi‘iginal , @s offering'the
only practicable means of making the da.t;.a available to the trier. A
usual safeguard, to protect against abuse and to insure 'equality between
the parties, is to require that the material be made avaa'.la"ble,rea.so_na.bly-‘
to _the oppqsite party in ad\/;ance of trial, although an occasional case ‘

“has required that the material be in court.3?

5. What secondary evidence is admissi‘ble? Assuming a satisfactory

accounting ‘for failure Ato produce the original, the question then arises
{rhether the principle vof preference Should continue to be followed, or,
in other word.s » Whether degrees of secondary evidence should be :fecog—
nized. Iogic probabl,y favors recognizing degrees of secondary evidence.
After all, a copy subsequenﬁly made by hand is intrinsically more accur-
ate than the testimony of a witnegs ﬁlo once read the document. .The ‘
di_i‘ficulty lies in formuiatiné too elaborate a hierarchy o'f pa_references

and in making the procedure too complex. Iamping all copies , regardless
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‘of how produced, in one category and preferring it to testimonial proof
would-‘pgrhéps be é. simple solution of ohe aspect, and placiné on the
party pbjecting tb oral testimony the burden of producing a copy might
take cére of the procedure.36 | | ’
| Simpler yet is the abandomment of degrees of second'ary‘évidéﬁce s
leaving to the d.issatisfiéd‘paxtfy,the pOséi'bility of feﬁeping out anpd
pfesépting mc;re cohvincing evidence. . ‘ o
In one instaﬁce ’ that of i)ubli‘c records ,» a preference for ceftified,

sworn, or examined copies is the establided practice.37

6. Are there exce;gtibnal situations? Perhaps two should be noted.

(a) Proof of contenté of a writing by testimony of an orsl admission
of _the party-opponent, while approved by the parent case in Engla.n;i ,3_8
may be open to questio‘n in view of the ease of fa.bricat:_lng evidence of
' this kind.39 At least two solutions have been’ suggested: if “here is
a bona fide dispute, manifested by the presentation of contrary testi-
mony, the docutient should be produced or failure to produce explained;ho
or limit proof by admission to'tho.sé in writing or made on the witness

stand.ul

(b) Wigmore attncks with great vigor the rule in The Queen's Case,
that a document emanating from a witness must be shown or read to him
before he may be cross-examined as to its contents. ‘It does not, he.
’says 5 call for application of the besﬁ evidence rule, since no atte mpt
is then being' made to prove the terms of the writing. In any event, he
argues, an exceptidn should be made, in order to préserve the ptiiity

of this effective cross-examinatign ’cec:hnic_me.h"2
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Advisory Committee on Evidénce
Memorandum No. 3

First Draft

Artiéle X. Contents of Writings

and Recordings

Rule lO-Ol.. Definitions. For purposes of this article the following»
.definitions are app}icable:

(a) "Writings and recordings" consist of letters, words or
numbers, or their‘equivalent, set down by handwriting,>typewriting,f
pr?nting, photostating, photographing,ﬂpechanical or electronic sound
rgegrding, or other mgans,ﬂTn*reasenab&y&éermaneﬁ%@@aymn‘,

(B) The "original" is the writing or recording itself or any.
counterpart inﬁended to be legally-operativé.

(c) Ab"duplicate" is a counterpart produged bj the same impressio@
.as the original, or from the same matrix, or b&_means of photography, or
by mgchanical or electronic re-recording, of by other equivaléntvtechnique‘

designed to insure a precise reproduction of the'original,

Comment

Subsection (a). The caption of Article IX of the Uniform Rules indicates

that the article deals with "writings". Probably most people, including



lawyers, think of a writing éssentially as wofds written on a piece

of paper. Only when one turns to'the definitioﬁ in Uniform Rule 1 (13) °
does he find that the article deals with sound recordings, p;ctures,

. and inscribed chattels of all kinds. The use of the term "documentary
originals" in the caption of Uniform Rule 70 compounds the likelihood

of confusion. Wholly aside from any questions of the wisdom of stating
the best evidence rule so as to include such items, it is suggested that
it not be done by evolving a'definition which attaches an artificial
meaning to a common term, Whatever ié done 6ught to be in a form which
is readily perceived and understodd.

- The proposed definition is more restrictive than that of Uni-
form Rule 1 (13).A It is‘drafted on the theory thatAthevbest evidence
rule over the years has solidified into a rule concerned only with
words or their equivalent and ought not to be expanded into other areas.
Recording-words electronically on tape or otherwise "storing" them -
is certainly the equivalent of writing them on paper. The emphasis is
on the words, rather than on the means of recording them, If the rule
requiring production‘of the "best evidence" is extended beyond words,
then there is no apparent logical stopping- place.

The best eviaence~ru1e is a highly %technical rule. It is
inevitably raises uncertéinties as to when "secondary" evidence is
admissible. The expansion of discovery has lessened-tﬁe need for and .
reduced the utility of the rule. It is submitted that to eitend the
applications of the best evidence rule is not progress.ahd thet progress
.more likely lies in effecting'some reétriction of the rule. McCormick
indicates that extending the rule beyond writings would be "a sore -
incumbrance upon the parties" (p. hll) and that the Uniform Rules
definition is calculated to encourége inflexibility in dealing with new

forms of "writings". (p. 412, n. 5) Morgan suggests that the inclusion
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of "pictures and recorded sounds may be debatable." (p. 333)

Subsection (b) is designed to insure that "copies" are treated as

originals when the parties so regard them or give them'currency as such.
Examples are: a signed carbon copy of a contract executed in duplicatf,
and a carbon copy of a sales ticket given the custqmer.

Subsection (c).'HThe definition of "duplicate" is included as a means

of describing a'"copy" produced by a'méthod calculated to reproduce the same
- words with precision. - In a subsequent rule, a ‘duplicate will be accérded
essentially the éame standing as an original, except when & substantial
guestion is raised as to authenticity orjcompleteness. In this way

it is believed that all accurate copies can be used, subject to reasonable
.safeguards. Is the definition broad enough to‘include subsequently made
manual(copies? ‘Should it be, esPecially with resbect to compéred éoPies?

Compare Rule 10-08, infra.
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Rule 10-02, Best evidence rule. To prove the content of a writing
or recording the original writing or recording is required, except
as otherwise provided in these rules.

» Comment

This is the conventional best evidence rﬁle, expanded to include

SOund recordings, but excluding plctures and objects not bearing
_words, by virtue of the definition in proposed Rule 10-0L (a) above.
The language is that of the opening portion of Uhiform-Rulg 70,
.except that the words "as tending" have been omitted as needless and
perhaps somewhat confusing.

.Each of the various exceptions is incorporated in a separate
rule, and these rules immediately follow. In this respect the
California approacﬁ has been adopted. Although more space is needed,
the technique seems to make the éontents more readily accessible and '
understandable thén the highly'condensed and complex structure of
Uniform Rule 70. | |

A further departure from the Uniform Rules is found in phrasing

' the exceptions in terms of absolutes rather than in terms of "findings"
by the judge. This change ié designed t6 allay fears as to excessive
grants of discretion to the trial judge. The role of the judge will
be spelled out in a rule correspohding_to_Uhiform.que 70 (2),

which deals specifically with best evidence situations, and in a
general rule on the function of the judge'along the iinés of Uniform

Rule 8.



First Draft

Rule 10-03. Exception: Duplicates. A duplicate is admissible to

the same extent as an original unless a substantlal question is

‘ Y o e :CZ"M ,e{/
raised as to the authenticity of the origlnal or fairness requires =,

A

ﬂ,ﬁcsAf 3 tr»*’ Ax/&é%fz” Wmmﬁ“'%fﬁfﬁifﬁﬁ% 57“"’24’ s ;"/379 ‘? .
te '

Loat .
”ﬁgﬁggggﬁta-parts of the original not included in’ ‘the duplicate. -Frr—

S8 58 EoTAaFy-avidences

Commént

The proposed rule representé an effort to deal with the situa-
tions in which the onxy consideration is to get the words béfore the
) court with precision. This need can be.satisfied‘as.readily by use
of an exact copy as by the original. If, however, there is a sub-

stantial question as to the authenticity of the original, a copy is

not as satisfactory as the original, and‘the-ruie is drafted accordingly.

Similar cnnsideratidns'prévail as to situations in which only a part
of the original igﬂreﬁrodﬁced, and the remainder is needed for cross-
examination or may disclose aspects useful to the opponent. It
should be pointed out that thé:best evidenée rule as conventionally .
administered affords no assurance that all'of é»Setlof;books or of

a series of documents will be produced.
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Rule 10-Ok. Exception: loss or destruction. -8 »\Evidence_- o

of contents is admissible if %he originals s lost or haj been
destroyed without ‘:E‘raudu_lent intent on the part of the proponent.&f=

tierevidénce,

Comment '

The language is tﬁat of cia.us_e (a) of Uniform Rule 70. It
differs from California Evidehce Code § 1501 in containing no
reference to avpopy. The difference is due to the non-recoénition
of degrees of secendary evidence in the Uniform Rules. -If the Com-
nmittee should determine that degrees of secondary evideﬁce should
be recognized, the matter can be cove.fed in a rule to that effect.
The Califbrnia. approach 1s believed to be needlessly complicated.

The rule stated is the common law. McCormick § 201. It
scarcely seems. feé.sible to spell out in detail the kind of search

which must be conducted before a document can be regarded as lost.
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Ru.ie 10-05, Excéption: Origine.JS ima#a.ilable by process or ot?ier
means. Wevidenee of ‘contents is admissib;e if e o?iginal'S
~ canmed” be vob;cained 'b& court process or by dejosition gnd the pfoponent
has been unable to ‘obta.in it by ';)thér reasona.ble'mea_ns.

Conment

If a document which has been neither lost nor destroyed might
be obtained throvgh judicial machinery, the policy of the best
evidence rule would seem to reqﬁiré a showing that resort to legal
process i$ ineffective. The avallable mechanisms are subpoens snd
deposition. The propbsed rule requires that the ‘pos'sibilities of
both be exhausted. Subpoenas of federal courfs have a limited reach.
Und:er Federal Rule of C#.vil Procedure 45 (e), a subpoena may be
served anywhere in the d:’n..str_:i.cf or outside the district within 100
miles of the place of trial, a.lthough in anti-trust | cases the courf
may order that spbpoenas issue for witnesses a.t gr_eater dista.nces,
15 U.8.C. § 23. ‘A _court of the United States may »issue a subpoena'
for a national or resident of the United States who is in a foreign’
country upon a finding thé.t his testimony or the p_rdductioh of a
‘document or thing by him is necessary in the i.ntérest" of Jjustice ,' ’
and, except in criminal cases, if his testimony cannot be obtained k.
in admissible form without his personal appearance or the document
or thing cannot be obtained in any other mamner, 28 U.S.C. § 1783,
as amended Oct. 3, 1964. 1In civil cases, the areas beyond the reach
of .subpoenas' are pretty well within the reach of depositions: é, deposi-

tionmy be taken anywhere in the United, States ﬁnder'Fede_ral Rules of
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© Civil Procedure 26 and 28, and it may be assumed that any civilized
foreign nation has provisions for lending i?s Jjudicial machinery to
the taking of depositions for use in the United States. While
18 U.S.C. §§ 3491-3496 sets up a procedure for authenticating
documents for use in a criminal prosecution in the Uhiﬁed States,
it does not provide means to compel production except insofar as the
foreign judicial machinery may be invoked inithe taking of depositibns.'
If these possibilities are to be éxhausted before secondary evidence
 is ﬁsed, there should be included in the rule a more definite state=
ment than the ambiguous "outside the reach of the court's process”
of Uniform Rule 70 (1) (b), Hence the proposal contains specific
iwntion of depositibns. |
.Since subpoenas and depositions taken together leave some areas
not covered, it seems proper to adopt the view of the common law
requiring'the proponent of secondary evidence to use other reasonable
means to secure an original which is beyond the reach of process.
McCormick § 202, A provision to that effect accordingly has been
included. Admittedly any requirement of using "feasonable ﬁeans"
 will raise questions of what cpnstitutes compliance, but the inclu-

" sion of further detail can scarcely be justified.
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evidence

Rule 10-06. Exception: In control of opponent.

of contents is admissible if, at a time when~$ggloriginal was under

s | ?{a@;‘”m“mm&

PN

“the- control ef-the-opponent, he was~e§press&yborwimpiéed&yanatified,-
by the pleadings or otherwise, that.the contentc of the writing or
recording would be a subjéct of proof at the hearing, and he fails

~ to produce the original at the hearing.

| Comment

The language is from Uniform Rule 70 (1) (c), with sﬁme modifica-
tions, and expresses the common law; McCormick § 203. ‘The Uniform
Rule provision regarding notice is worded unfortunately and is suscep-
tible of béing read as limited to express or'ﬁnp;ied notice in the
pleadings or, with respect to implied notice, as limited to that in
the pleadings. It seems unwise to risk any‘such limited meaning, Since
notice is notice, h&ﬁever obtained. Accordingly the broader language
of California Evidence Code § 1503 (a) has been used t§ describe notice.

The Uniform Rule requires the notice to be that the writing will |
be "needed">at the hearing and further requires that a request to produce
the original be made at the hearing. These are believed to be uhnecessary
and have been omitted. If the proponent wishes the original,rhe can
obtain it by subpoena dgces tecun or by.court order., The only apparent
purpose of the notice is to afford the opponent an‘opportunity to head

off secondary evidence by producing the original. Cf. I Wigmore § 1202,



to the effect that the reason for reqpiring the request (notice) is

to show that the party has taken all reasonabie means to procure the
original, aAview which éeems to date back for Support to the time

" when law courts would not require a party to-prOduce'documents. The -
elimination of any provision for reqnesting the production of the |
originel also eliminates any need for a provision that the req#est.not
be made in the presence_éf the jury in a criminal case., It also eli=-
minates any contention that the prosecution need.not give notice to thé
accused in a criminal case beéa@se to reqpire production would violate
his'privilege against éelf-incriminaticn. The same qppfoach is found
in Ruié 70 (1) (c) of the Report of thé New Jersey Supreme Court

Comittee on Evidence.
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Rule 10-07. Exception: Collateral writings and recordings. Secondary

evidence of contents is admissible ﬁhen the writing or recording is
not closely related to a controlling issue.

Comment
Uniform Rule 70 (1) (a) contains the added requirement that "it

would be inexpedient to require its production.”

This seems to go

beyond the common law. See the cases in M@Cormick 4i2, n, 1. As the
California Law Revision Commissioﬁ Study of Article IX of the Uniform
Rules points out (p. 154) therterm "coilateral" was sufficiently vague

to allow considerable discretion in the judge. To add an inquiry into

"expediency" seems only to confuse.
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Rule 10-08. Exception: Official records. The contents of an official

2 / ‘0oong
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74 record, or Bf a writlng affectlng g;operty authoglzed to be recorded

e

A A e Zii/mwaf wd¢%ww£éu

and actually recorded.1rﬁ&he public records, may be proved by copy,

certified as correct by the custodian thereof or testified to be

correct by a witness who has compared it with the original. If~a¥

P .
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cadnissible copchannot be obtalned by the exerC1s of reasonable

. diligence, then other evidence of the contents_may be given.

_ Coﬁment

The first sentence is substantially Uniform Rule 70 (1)(e), with
the addition of a provision permitting proof by copy certified or
testified to be correct. Other secondary evidence is admissible only
if the copy caﬁnot be obtained by exercising reasonable diligence.
This seems to be a situation in which the icea of degrees.of secondary
eV1dence requires recogcltlon, even though it is not otherwise
adopted. If degrees of secondary evidence are recognized generally,
the redrafting of this rule should be considered.

The authentication asﬁect is treated under proposed Article IX.

In the Report of the New Jersey Supreme Court Committee on Evidence
(p. 227) and in California Evidence Code § 1506, reference is»ﬁade to
other documents (writings) in the custody of a public officer
(public entity). ThlS extens1on has been regected in the proposal
as extending the exception ungustlflably to 1nclude such things as

confessions and correspondence in the possession of public officers,
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which seem to lack the assurances felt to be present with the more

conventional varieties of public records. In People v. Dolgin, 415 Ill,

434, 114 W.E. 24 389 (1953), a prosecution for counterfeiting cigarette
tax stamps, the court upheld the admission of a certified copy of a
letter from the meter mdnufacturer, setting forth fhe counterféit-
~detection code, contained in the files of thé state Department of Re%eque.
While the resulp in the particular éase is quite acceptable, it may

be about as far as the Committee is prepared to go. "Writings in the

custody of a public officer” goes considerably farther.



—1k- First Draft

Rule 10-09. Exception: Summaries. The contents of voluminous writings

or recordings which cannot conveniently be examined in court may be

presehted in the form of a summary or calculation. The originals shall

be made available for examination or copying, or both, by -the-opponens-at
a reasonable time and plaéé, and the judge may order that they be produced

in court.

Comment

This is the familiar éxbeption which permits the uée'of summaries;
As a protection to the bﬁponenf, he is assured the opporfﬁnity to examine
the matérial to prepare for cross-examination or to work up his own summary.
4 Wigmore § 1230. The situation is not covered by the Uniform Rules but
is treated in Rule 70 (1)(g) of the Report of the New Jersey Supreme -
Court Committee on Evidence and in California Evidence Code § 1509.
The California Code does not provide for requiring production in court,
whilé the New Jersey proposal contains no provision for examination in

advance of trial.
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Rule 10-10, Exception: Testimony or written_admission. Contents mayi
be proved by the testimony or deposition of the party against whom offered

or by his written admission.
Comment
Except insofar as it excludes oral édmiésions, the proposal repfesents
the Englishrule,and:is in'accord with the views expressed in Mchrmiék
§208. A parallel provision is found in Rule 70(1)(h) of the New Jérséy
Supreme Court Committee bn Evidence. The Uhiform;Rﬁles do not cover

the subject.
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Note on Degrees of Secondary Evidence

If'the Committee desires to incorporate a rﬁle recognizing
degrees of secqndary evidence, the following draft is submitted as a
basis for discussion. Proposed New Jersey Rule 70(2) requires the
best written secondaxry evidence ﬁhich is conveniently available andb'
admits oral testimony only on a showing that no written secondary
evidence is conveniently available. Thg Cal%fornia Evidence Code,
as a part of “its appréach to beét evidence'by a series of.negatives,
providés in §§1505 and 1508 tﬁaf the best evidencé rule does not render
other evidence of contents inadmissible if the propongnt is not in
pbssession of a copy of specified documents. Perhaps the qugstion can
be.approached more directly. |

If the following or an equivalent pfovision: is approved, some
re-examination will be required of the ruies dealing wiﬁh the various
exceptions. The phrase "secondary evidence" appears only in proposed
Rules 10-Ok to 10-07, inclusive, and.a preference for an exact copy
scarcely complies with thé relative informélity contemplated by Rule

10-07 (collateral documents).

Rule 10- . Degrees of secondary evidence, When proof of contents by

secondary evidence is allowed by these rules, preference is given to an

_exact copy. Only'upon a showing that an exact copy is not conveniently

available may other evidence of contents be given.



-17= First Draft

Rule 10-11. Functions of Jjudge and jury. Evidence in suppdrt_of a

contention by the opponent (a) that the asserted original never existed,

ey

or (b) that another writinééor“recording p?oduced at the tgial is phe
original, or (c) that the,éec;n;aiyAevidence does not correctly refléct
the contents of the asgerted wriﬁing, is irreievant to questions-of
admissibility but raises an issue to be'dgtermined by the trier of fact.
A ruling by the judge on the admissibiliﬁy of evidence ofAcontents qﬁher

than the original is not a finding upon any of these issues of fact.

Comment
Most prelimimry questions of fact in connection with thé application
of the best evidence fule are for the judge, as is true of most preliminary

. questions. Professor Levin's helpful discussion (Authentication and

Content of Writings, 10 Rutgers L. Rev. 632, 6hk, 1956) points out that

certain preliminary best evidence questions must; however, be left to the
Jury. He suggesﬁs-an offer of a carbon copy of a éontract by a plaintiff
prepared to show the original was lost without'his fault, counteredﬂby
evidence that no such contfact was ever e#ecutéd. If the Judge passes
on the issue and decides ggainst plaintiff, the case is at an end withoﬁt

ever going to the jufy on a central issue.
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