Advisory Committee on Evidence’
Memorandum Ne. 14

Article VI.‘WitneSSes ,
First draft

Rule 6-01. General rule of competency. Every person is

competent to be a witness except as otherwise provided in

these rules.
Comment

This is the general gound-cleariug brovision'with resﬁecf
to witnesses, in the pattern previously followed by the
Committee. See, for eéample, proposed ﬁhie 5-01 wﬁich
abolishes all privileges not specifically recogﬁized.

A similar provision is found in Model Code Rule 9 and
Uniform Rule T, both éf which provide: "Except as otherwise
provided in these Rules, (a) every person is qualified to be
a witness. . . ." In order to obtain greater emphasis, the
draft has reairanged the sequence of the sentence, with the
general rule preceding and thelexéeption prévision at the. .
end. The Reporter has also substituted the word "qompetent"
in place of "qualified."” This usagegis beiievéd to be more
consistent with that generally followed. "Competént" is the
term generally employed to describe a persgg vho 1s freev
from peréonal_characteristics which would disable'him to bg

a witness. Instances will be found in Fryer, Note on
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isqualification of Witnesses, SELECTED WRITINGS ON EVIDENCE
AND TRIAL 345 (1957); McCORMICK 139; Maguire, Weinstein,
et al., CASES AND MATERIALS ON EVIDENCE 202-20L (1965); and
mumerous statutes collected in 2 WIGMORE § 488, cr., 2
WIGMORE §§ 483-488. "Qualified" is commonly used in
professional parlance affirmatively to refer to expert or
other witnesses who are required to possess characteristics
not possessed by witnesses generally. McCORMICK § 13;
Maguire, Weinstein, et al., op. cit. supra, 262. These same
-authorities use the words "incompetent” and "disqualified"
pretty much interchangeéblijith "disqualified" pérhaps
rhaying something oi an edge as a means of describing a
person who is not competent to be a witness. The draft uses

" yhen the sense is affirmative, "disqualified”

"competen
when the reference is to a characteristic which destroys
competency.

Certain traditional grounds for disqualification are
not treated elsewhere in these proposed rules and hence
would be abolished., They include religious belief, conviction
of crime, comnection with the litigstion as a party or
interested person, and marital disqualification. Conviction
of crime will be reverted to‘as a ground for impeachment,
rather than disqualification, and the marital disqualification
is examined and discorded in the Cﬁmment to proposed Rule

5-06 (Memorandum Mo. 11, Part 2, pp. 67-70). A note which
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follows this Comment deals with the Dead Man's Acts as a
suwrviving remnant of the common law disqﬁalification of
parties and recomhendé against ifs perpétuation in these
rules. Beyond these treatmenfs, the Reporter does not believe
that the grounds for disqualificétion enumerated sbove merit
any serioué consideration, and he does not propose to

explore them;unless directed to do so by the Committee.
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NOTE
Patterns and Problems of Deed Man's Acts

Introduction

The "dead man's acts" are'statutory préservationsl of -
portions of the common law incompetency which prevented
testimony by those witnesses who were parties to or had é
financial or proprietary interest in the outcome of litigation.
Wigmore, EVIDENCE, § 578 (34 ed. 194%0). The various states
followed England in the nineteenth century by abolishing-

“testimonial disqualification, first of interested pefsons
~and then of parties themselves. The complete destruction

of traditional incompetencies in England was not effected in
American statés, however, perhaps because of a carryover of
the distrustful attitude which had sustained the broad common
law rule over a long period. See Chadbourn, History and

Interpretation of the Californis Dead Man Statute: A Proposal

for Iiberalization, 4 U.C.L.A.L. Reve. 175 (1957).

The assumption underlying the general disqualification
was that persons interested in the oﬁtcome of litigation
would fabricate testimony in order to obtain favorable
decisions. See Chadbourn, ggggg. This theory,may be slightly

modified in the case of dead man's act disqualifications to

1 For convenience all state "dead man's acts" are cited

only once, in Addendum A.
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gssert that persons interested in the outcome of litigation
- will lie unless they are in danger of being contradicted.

Ladd, Symposium on the Uniform Rules of Evidence - Witnesses,

10 Rubgers L. Rev. 523 (1956); see Iee, The Dead Man Stabute

and the Uniform Rules of Evidence, 11 Mismi L. Q. 103 (1956)

(emphasizes the importance of conmtradiction). A second
dead man's act justification, a sportsman-like gesturé, is
that fairness requires sealing the survivqf's lips equally

with those of a deceased. Schulman, Repeal the Dead Man's

Act, 35 Pa. B.A.Q. 183 (1L964). This rationale is not a mere -
reiteration of the first since a swrvivor might have a claim
based upon mistaken memory rather than fraud. On the othér
hand, it does‘not take great perspicacity toisee that an
incompeténcy designed to protect against fraudulent or
mistaken claims also prevents~satisfaction of honest, just
claims as well. Furthermore, it is widely accepted that
frustration of just claimants is a much more frequent
occurrence under dead man's acts than is detefrence of
perjurers, E.g., McCormick, EVIDENCE 143 (1954). Indeed,
there is a sbriking concufrence of authorities upon the - :
inutility.and injustice of the dead men's statutes: E.g.,

Ray, Dead Man's Statutes, 24 Ohio St. L.J. 89 (1963)

(quoting several criticisms). Nevertheless, the statutes,
though nearly without defenders among commentators, persist.
The Pennsylvania Bar Association, for inétance, has opposed -

the dead man's act in that state for several years without

success, Taxis, The "Dead Man's" Rule, 35 Pa. B.A.Q. 179
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(196k); see Carpenter, The Dead Man's Statute in Pennsylvania,

32 Temple L.Q. 399 (1959); compare Schulman, Repeal the Dead

Men's Evidence Act, 35 Pa., B.A.Q. 183 (1964) with Eckert,

The Dead Man's Rule Should Be Retained, 35 Pa, B.A.Q. 192

(1964), 1In Marylend the bar association felt the statute
ought to be retained even though its own committee's interim
report suggested tha ”fthe volume of cases in which fhe
rule has been before the Court of Appeals demonstrates either
 the difficulty of its application’or the harshness of its
result + o o o'" 21 Md. L. Rev. 60, 68 (1961). The bar
endorsement was given at the annual neeting in 1959. See,
Transactions of the Md. State Bar Ass'n, 6hth AnnJVhbeting

227 (1959).

There 1s at least some sentimenéal attachment to a dead

a

man's act, , and there are persons who believe real objectives
are served by these laws. E.g., Eckert, supra. However, as
Dean Ledd pointed out, "it is significant that no state

that has eliminated the dead man's statute has ever re-~énacted

it." Ladd, The Uniform Rules of Evidence - Witnesses, 10

Rutgers L. Rev, 523, 526 (1956). Not only is that stabement
still true todsy, but in the intervening time a few more
states have ﬁoved away from the dead man‘s‘act. Kansas haé
- repealed its dead man's act in aﬁopting the Uniform Rules

of Evi&ence, as has California in the adoption of its code

edeptation. Calif. Evidence Code, 63 (1965); Kan., Lews,
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1963, Che. 303. HNeither the Uniform Rules nor the Model
Code of Bvidence include a provision gmbodying a dead man's
acte Rule 9 and Rule Ts respectively, of the two statubory
models abolish all witness inéompetencies. The desd man's .
act is not re-inserted and hence is effectively and
intentionally eliminated. Comment, Model Code of Evidence
Rule 10l. BSeveral states have attempted to .solve the
problem of the dead transactor without using a dead ﬁan’s
act; either by changing the standard of proof or by creating
a new‘supposedly countefbalancing hearsay exqeption forvthé
‘déad man's statements. Other states have created basic-
variabions in the langusge of the dead man's statute,
without, however, ebandoning it entirely. This has been '
asccomplished either through provision for judicial discretion
or through a substitution of a corroboration requiremeunt
for the absolute disqualification of the swrvivor. These
approaches will be examined later.

It would be most dlfficult to identify a partlcular
piece of legislation as typical. The term "desd man's act"-
in fact does not refer to one statute or oné type of
stafute but to a varieﬁy of acts, often differing basically
from one another and usually varying in many detalls regardlﬁg
coverage of situations and persons and exceptions. Further-
more, interpretation is not coﬁsistent frbm state to state

even when a similar phrase is being addressed. See e.8.,
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Amnot., 80 A.L.R.2d 1296 (1961) (auto eccidents as "trans-
actions"). Therefore, the variety of statutes is only
partially apparent from a read:}ng of the formulations
found in the statute books. It would indeed be a difficult
problem to select one existing statute as a model for
drai‘tlng purposes, Editing and clarifying current statutoi'y
language in an attempt to avoid extensive Vfuture litigation
would be an even lengthier task. The tradition of litigious~
ness ysurrounding the existing dead man's acts does not avgur
AwiZLl for even the most careful attempt to draft a ~st£-aight-
forward rule, If the obvious difficulties are considered
with the dubious usefulness of a dead man's provision, the
conclusion may be that the provision is best not included
in the federal evidence rules. |

To aid the Committee in assessing this problem, an
analysis of thé existing p‘atterns of the dead man's acts
- has been made below. Some of the problems which arise under
them will be indicated, but no attempt will be niade to

detail the great volume of cases.

Patterns and Problems

Functionally, a dead man's statube is an approach to the
general problem of protection of the estates of deceased
persons from imposition by the living. What sort of scheme

‘does a dead man's act adopt for this purpose? There is no
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single formulation, nor even any common model.- Pérhe.ps’ the
unifying characteristic of a deaﬂ man's act aside from)thé
involvement of a déa& man is that some testimony is disquali-
fied in an attempt to satisfy +the statutory purpose. Thirty—
six Jurisdictions have such a provision. Related legisiation,
discussed later, may proceed thrbugh opera@ion upon thé
standard of proof in certain cases, or through a corrobbraﬁion
requirement, but such laws are not properly dead manfs.éﬁts.
Thus, the stabutes requiring corroboration, which are closely
related to dead man's acts in intent and.-result, are exclﬁded
here because testimony is admissible, though.it may ber 
insufficient to support a favorable decision.

Isolation of a common element does not, of course, solve
the practical problem of devising a good dead man's statute,
Indeed, it should be emphasized that there is no agreemént
among the thirty~six Jurisdictions on just how a law oééht
to be phrésed. In most general fdrm; 8 dead man's act |
disqualifies, in actions involving specified parties 6r'
situatidné relating to a deceased, designated persoréeifher
from testifying as witnesses or f?om testifying as fol
conversations, transacfions, or the like which have ocpurred
in specified connections with the deceased.- A set of 
exceptions of.uncertain 1ength»uSually, bubt not alwayé,M

follows the basic provision,
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Finding statubory patterns invites difficulties;‘j;t;
some attempt to meke an orderly inspection of the thir%&&six
statutes seems worthwhile. Many crucial details will ﬁ%ve
to be overlocked, and many slight but potentisally imporéant
differences in phrasing of similar items will have to 5é
effaced. Moreover, interpretation may, as mentioned ef the
outset, make similar terminology different in practical 
effect, Finally, there ere, in addition to dissimilar
interpretamions of particular points, entirely different
attitudes toward proper construction of dead man's acﬁslt
Some acts are viewed in a liberal manner while others are
construed so as to restrict the application of the dead man'é
act principle.l Morgen, Basic Problems of Evidence Sh (1954).
Note ﬁhe Ohio statute ("when a case isrplainly within the
reason and spirit of this section and sections 2317.0;jami
2317.02 of the Revised Code, though not within the striét
letter, their principles shall be applied.") The iﬁporﬁ of
the interpretative philosophy upon-specific statutes ca@not
be pursued here; however, generally, narrow construcfibh is
predominant and aépears to represent the modern trendgifThis
study is largely restricted to the terms of the sta@u#g?,
which may sufficiently suggest diversity without the‘¥k
- reference to hundreds of interprétative'decisions.. ’

Who is disqualified from giving testimony under the

dead man's acts? In broadest outlines, the verious statutes
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restrict or prohibit testimony by witnesses who are (l)

edverse parties in a sult involving a p?otected party

(discussed latér) or (2) eitﬁer adverse parties or persons

with an interest in the actioﬁ, or (3) both parties.to the
controversy. Interpretation of the coverage of "adverse

party“ has been required. For .example, in Ohio it sppears

that only an actual litigant is a party,while a merelyfa

nominal party is excluded from that disqualifying designation;
Real interest of an actual litigant debermines the‘applicability :
of the statute, regardiess of the formal designation of

the litigant in the suit. Note, The Ohio 'Dead Man® Statute,

4 W, Res. L. Rev, 61 (1952). 1In Iowa it seems that a

nominal party has beeﬁ disqualified from testifying., See

35 Towa L. Rev. 115 (1949) (discussiné and criticizing case).
Obviously, the possibility ekists of using the dead man's |
act as a tactical~wéapon to disqualify wibtnesses thipugh
manipulative joinder of parties to the extent controlléa

by the protected party. Définition of an interesteq party
has not‘been uniform either. Usually "intéfest" is pgcuniary
or proprietary in nature, but this is not élways tfue;

Ray, Dead Man's Statutes, 2l Ohio St. L.J. 89 (1963).

Eight jufisdigtions forbid testimony by either side, a view
which seems to have ho basis in logic -or policy. It is hard
to follow the reasoning which says that the decedent's estate

will ffaudulently impose updn itself, and it makes sliéhté
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sense to impose é disqualification on an adverse party to .
"even the score" and then to disqualify the protected party
to even the score again.

In vhat situations do these disqualifications apply?
Usually, the situations are defined by identifying protected
parties who may iﬁvoke the rule., In iarge_categories, the
statute may be said to apply wﬁen either (1) the decedent's
estate or representative is defending, or (2) the estate or
representative is either suing or defending, or (3) ény of
a list of persons in sddition to the estate or repfesentative,
includiﬁg, for'example, heirs, or>grantees of the decedent,
is pafty, for the purpose of either suing or defending, or
(4) any merber of such a list is defending in the action.

It has been poinbed out that there is a cerbain illogicalnesé
in protecting the estate oply when the suit is brought
against ity since the protection would seem necessary wnabe }
ever the estate's position. Ray, supra. Failure to collect
an asset depletes an estate as surely as does the allowance
of a claim against it., Application of the statute to

protect successors to the decedent's interests is a policy
choice. Coverage varies in ways vhich may be hard to explain
at times. TFor instance, in Texas heirs are protected ‘
"abparently as an afterthought" but legatees, devisees, ami‘j

‘assignees are not. Ray, supra.
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What is the extent of the prohibition? In some stabes
the statute may provide (1) a general incompefehcy tox;estify
except as to matters oceurring after the decedent's degth,
while in others there may be (2) a disquélification of;testi-
mony only upon particular subjects, usually transactiogé
or conversétions with the deceased.

Severai combinations of the alternatives found in‘ﬁhe
definition of extent of protection, protected partieé,land
persons disqgualified can be made. It is interesting to seé
that of the btwenty-four possible couwbinabions of the a;tei-
natives discussed in the three preceding paragraphs, tﬁat is,
twenty~four possible general statubes, no ane predominates.
In fact, thirteen of the possible twenty-four combinatiéns
do occur, and no more than four'statutes fit any one pattern.
Twelve existing statutes do not comfortably fit any general
category., Thus, it is very hard to find specific pattérns
for the dead man's acts. Perhaps of the three factofs;
mentioned above the most significant is the amount or ?ind.l
of restriétion or prohibition imposed. The,general[witnessi
incompetency approach is usgd in eleven jurisdictioﬁs{
Twenty-three restrict festimbny oﬁly as to particular
matters, whose exact definitions differ somewhat, TWP
jurisdictions forbid testimonyras to any matter of fact:

equally within the decedent‘s’knowledge. The list of protected
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parties is the least significant éf the three elements
mentioned since the difference is largely based on a fairly
simble policy decision as to the extent of coversge. There-
fore, the existing statubtes might be analyzed as to two
compbnents only, that is, to determine who iS'disqualified
and to what extent the disqualification oécurs, without
specifying to whom the protection extends. Nineteen.states
disqualify or restrict the testimony of both the adverse
-par'by and any interested person whose interests are adverse
to the estate., The adverse party's testimony alone is
proﬁibited in thirteen Jjurisdictions.

Pairing disqualified persons and extent of disqualifica~
tion alternatives outlined broadly sbove, one findé there
are twelve possible formats. The stabutes fall into nine
of the a&ailable categoriés since all states which prohibit
eithei side from tegtifying do so with respect to certain
matters only. Thus; the most basic statutory cateéories
and examples of each would be:

(1) 1In an action involving protected parties, an
interested person or adverse party may not testify to
transactions or conversations with one who is deceased.
Eleven states have a statube of this sort. (Ala., Fla.,
Ky., Ia., Mont., N.Y., NuCu, 8.C., Wash., W.Va., Wis.) For

example, the Wew York statube provides:
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"§ 4519, Personal transaction or communication
between witness and decedent or lunatic. Upon
the trigl of an action or the hearing upon the
merits of a special proceeding; a party or a
person interested in the event, or a person from,
through or under whom such a perty or interested
person derives his interest or title by assign-
ment or otherwise, shall not be examined as a
witness in his own behalf or interest, or in
behalf of the party succeedingz to his title -

or interest against the executor, administrator
or survivor of a deceased person or the commit-
tee of a lunatic, or & person deriving his title
or interest from, through or under a deceased
person or lunatic, by assigmment or otherwise,
concerning a personal transaction or communi-
cabtion between the witness and the deceased
person or lunatic, except where the execubor,
adninistrator, survivor, committee or person

s0 deriving title or interest is examined in
his ovm behalf, or the testimony of the lunatic
or deceased person is give in evidence, concerning
the same tremsaction or communication. A person
shall not be deemed interested for the purposes
of this section by reason of being a stockholder
or officer of any banking corporation which is

a party to the action or proceeding, or inter-
ested in the event thereof. No party or person
interested in the event, who is otherwise com=
petent to testify, shall be disqualified from
testifying by the possible imposition of costs
sgainst him or the award of costs to him. A
party or person interested in the event or a
person from, through or under whom such a party
or interested persoun derives his interest. of
title by assigmument or otherwise, shall not be
gualified for the purposes of this sectlon,

to testify in his own behalf or interest, or

in behalf of the party succeeding to his title
or interest, to personal transactions or com~
munications with the donee of & power of
appointment in an action or proceeding for the
probate of a will, which exercises or attempts
to exercise a power of appointment granted by
the will of a donor of such pover, or in an
action or vrocecding involving the construction
of the will of the donee after its admission

to probate,
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"Nothing contained in this section, hows
ever, shall render a person incompetent to
testify as to the facts of an accident or the
results therefrom where the proceeding, hearing,
defense or cause of action includes a claim of
negligence or contributory negligence in an
“action wherein one or more parties is the
representative of a deceased or incompetent
person ‘based upon, or by reason of , the oper=-
etion or owmership of a motor vehicle being
operated upon the highways of the state, or
the operation or ownership of aircraft being
operated in the air space over the state, or
the operation or ownership of a vessel on any
of the lakes, rivers, streams, canals or other
waters of this state, but this provision shall
not be construed as permitting testimony as
to conversations with the deceased." C.P.L.R,'

§ 4519 (1963).

The Kentucky stabute, while basically
s;milar to that of New'Ybrk, seems quite
different when read as a whole,

"§ 210 "Competency of certain testimony.
«ee(2) Subject to the provisions of sub-
section (7) of this section, no person shall
testify for himself concerning any verbal
statement of, or any transaction with, or any
act done or omitted to be done by an infant
under fourteen years of age, or by one who is
of ‘unsound mind or dead when the testimony is
offered to be given except for the purpose,
and to the extent, of affecting one who is
living, and who, when over fourteen years of
age and of sound nmind, heard such stabements,
or was present when such transaction toock
place, and except in actions for personal
injury, death or damage to property by
negligence or tortious acts, unless:

t(a), (v), are like’(c), infra, cxcept
they refer to infants and guardians and person
of unsound mind]
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"{(¢) The decedent, or a representative
of, or someone interested in, his estate, shall
“have testified against such person, with refer-
ence thereto; or

"(a) An agent of the decedent or pers n
-of unsound mind, with refcrence to such act
or transaction shall have testified sgainst
such person, with reference thercto, or be
living vhen such person offers to testify with
reference thereto. » +

"(5) If the right of a person %o testify
for himself be fecunded upon the fact thalt one
o is dead or of wmsound nind has tescified
egalinest hin, the testimony of such person shall
be conilnei to the Tacts or transactions to
which the adverse testimouny relabed.

"(6) A person mey testify for himself

as to the correctness of original entries made
by hinm against persons who are wnder no disa-
bilit"-—other than infancy--~in an accounting,

ce rﬂﬂnu to the usual course of business though
the person against vhom ther wvere made may have
died or have become of unsound mind; but no
person gnall testify for himself concerning
entries in a book, or the contents or purport
of any writing, under the control of himself,
or of himsell end others Jjointly, if he refuse
or fail to produce such bock or writing, and
to moke it subject to the order of the court
for the purposes of the action, if required
to do so by the party agaiunst vhom he offers
to testify. "

"(T) The assignment of a claim by a person
who is incompetent to testify for himself shall
not meke him competent to testify for enother. . « .

"(g) None of the proceeding ! sicl pro-
visions of this section epply to affidavits
for provisional remedies, or to affidavits of
claiments against the estates of deceased or
insolvent persons, or affect the competency
of attesting witnesses of instruments which are
required by law to be attested.” Ky. Rev.
Stet., ch. 21, § 210 (1960).
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(2) In an action involving.a protected party, an adverse
party is rendered'generally incompetent to testify in the liti-
gation. This is the form of the statute in seven Jjurisdictions.
(Ind., Miss., Mo., Nev., Ohio, Vte, Wyo.) Examples may be
helpful. T@e Ohio statute provides: '

"Cases in which a party shall not testify.

"A party shall not testify when the adverse
party is the guardian or trustee of either a
deaf and dumb or an insane person or. of a child
of a deceased person, or is an executor or
administrator, or claims or defends as heilr,
grantee, assignee, devisee, or legatee of a
deceased person exceph:

"(4) As to facts which occurred after
the appointment of the guardian or trustee of
an insane person, and in, the other cases,
after the time the decedent, grantor, assignor,
or testator dies; ’

. "(B) When the action or proceeding re-
lates to a contract made through an agent by
a person since deceased, and the agent is
competent to testify as a witness, a party
may testify on the same subject;

’ "(C) If a parby, or one having a direct
interest, testifies to transactions or counver-
- sations with another party, the latber may
testify as to the same transaction or coanver-
sations; ’

"(D) If a party offers evidence of con=
versations or admissions of the opposite party,
the . latter may testify concerning the same
conversations or admissions; and, if evidence
of declarations against interest made by an
insane, incompetent, or deceased person has
been admitted, then any oral or written declar-
ation maede by such insane, incompetent, or
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deceased person concerning the same subject to
which any such admitted evidence relates, and
.which but for this provision would be excluded
as self-serving, shall be admitted in evidence
if it be proved to the satisfaction of the
trial judge that the declaration was made at
the time when the declarant was competent

to testify, concerning a subject matter in
issue, and, when no apparent motive to mis-
represent appears;

"(B) 1In an action or proceeding by or
against a partner or joint contractor, the
adverse party shall unot testify to transaction
with, or admission by, a partner or joint
contractor since deceased, unless they were
made in the presence of the surviving partner
or Jjoint contractor, aund this rule applies
without regard to the character in which-the
parties sue or are sued;

: "(F) If the claim or defense is founded

on a beok account, a party may testify that
the book is his account book, that it is a
book of original entries, that the entries
therein were made in the regular course of
business by himself, a person since deceased,
or a disinterested person, and the book is
then competent evidence in any case, without
regard to the parties, upon like proof by any
competent witness;

"(@) If after testifying orally, a
party dies, evidence may be praved by either
party in a further trial of the case, where-
upon the opposite party may testify to the
same matters;

"(H) If a party dies and his deposition
is offered in evidence, the oppesite party
mey testify as to all competent matters therein.

"This. section does-not apply to actions
for causing death, or actions or proceedings
involving the validity of a deed, will or
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codicil. When a case is plainly within the
reason and spirit of this section and sections
2317.,0L and 2317.02 of the Revised Code,
though not within the strict letter, their
principles shall be applied.” Page's Ohio
Rev. Code Ann., § 2317.03 (Supp. 196k4).

The Missouwri statute states:
"Jitness? interest does not disqualify--ex-
ceptions.

No person shall be disqualified as a witness
in any civil suit or proceeding at law or in
equity, by reason of his interest in the event
of the same as a party or otherwise, but such
interest may be showm for the purpose of
affecting his credibility; provided, that in
actions vhere one of the original parties to
the contract or cause of action in issue and
on trial is dead, or is shown to the court

to be insane, the other party to such contract
or cause of action shall not be admitted to
testify either in his own favor or in favor of
any party to the action claiming under him,
and no party to such suit or proceeding whose
right of action or defense is derived to him
from on who is, or if living would be, subject
to the foregoing disquelification, shall be
admitted to testify in his owm favor, except
as in this section is provided, and where an
executor or administrsgtor is a party, the
other party shall not be admitted to testify
in his owm favor, unless the contract in issue
was originally made with a person who is
living and competent to testify, except as

to such acts and contracts as has been done
or made since the probate of the will or the
appointment of the administrator; provided
further, that in actions for the recovery of
any sum or balance due on account, and when -
the matter at issue and on trial is proper
matter of book account, the party. living may
be a witness in his own favor so far as %o
prove in vwhose handwriting his charges are,
and when mede, and no farther.” Mo. Rev.
Stats, § 491,010 (1949).
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(3) A third form provides that, in an action involving
a protected party, neither pérty may testlfy as to trans-
-actions or conversations with the deceased. 5ix statutes
and a constitutional provision generally follow this outline,.
(Del., M3,, Minn., N.D., Tenn., and Tex., and the Ark. con-

stitutional provision.) For example, the Minnesota law says:
"Conversation with Deceased or Insane
Person. It shall not be competent for. any party
to an action, or any person interested in the
event thereof, to give evidence therein of or
concerning any conversation with, or admission
of, a deceased or insane party or person rela-
tive to any mabter at issue between the parties,
unless the testimonyr of such deceased or insane
person concerning such conversation or admission
given before his death or insanifty, has been
preserved, and can be produced in evidence by
the opposite party, and then only in respect
to the conversation or admission to which such
testimony relates.” Minn. Stat., § 595.04
(1953). "

(4) In an action involving a protected party the
adverse party is incompetent in the action generally and so
are all interested persons in four states. (Colo., Ill.,
Me., Pa.) The Illinois statute provides: ‘

"§2 Mo party to any civil action, suit
or proceeding, or person directly interested
in the event thereof, shall be allowed to
testify therein of his owm motion, or in his
own behalf, by virtue of the foregoing section,
when any adverse party sues or defends as the
trustee or conservator of any hebitual
drunkerd, or pdrson who is mentally ill or
mentally deficient, or as the executor, adminis-
trator, heir, legatee or devisee of any deceased
person, or as guardian or trustee of any such
heir, legatee, or devisee, unless when called
as a witness by such adverse party so suing
or defending, and also except in the following
cases, namely: :
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"First-~In any such action, suit or
proceeding, a party or interested person may
testify to facts occwrring after the death of
such deceosed person, or after the ward, heir,
legatee or devisee ghall have attained his or
her mojority.

: "Second-~ihen, in such action, suit or
proceeding, any agent of any deceased person
shall, in behalf of any persoun or persoms

suing or belng sted, in either of the capaci-
ties above named, testify to auy conversation
or transaction between such sgentv and the
opposite party or perty in inbterest, such
opposite party or party in interest may testify
concerning the same conversation or transaction.

"Mhird--Where, in any such action, suilt

T proceedﬂﬁﬂ, an; such party sulug or defending,
as aforesald, or any persons having a direct
interest 1n the event of such action, uuwt
cr proceeding, shall testify in behalf
such party so sulng or defending, to any
conversation or transaction.

"Fourth-~there, in any such action,
suit or proceeding, any witness, not a
party to- the record, or not a party in interest,
or not an agent of such deceased person, shall,
in behalld of any party to such action, suit or
proceeding, testify to any conversation or
edmission by any adverse party or party in
interest, occurring before the death and
in-the absence of such deceased person, such
adverse party or party in iunterest may also
testify as to the same admission or converoablon.

"Fifth~-~-When, in any such action, suit
or proceeding, the deposition of such deceased
person shall be read in evidence at the trial,
any adverse perty or party in interest may
testify 2o to all matters and things testified
to in such deposition by such deceased person,
and not excluded for irrelevancy or incompetency.
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"83. Where in any civil ection, suit or

proceeding, the claim or defense is founded on
a book account or any other record or document,

" any party or interested person may testify bto ,
his account book, or any other record or docu-
ment and the items therein contained; that the
same 1s a book, record, or document of original
entries, and that the entries therein were made
by himself, and are true and just; or that the
same were made by a deceased person, or by a
disinterested person, a non-resident person
of the state at the time of the trial, and
where made by such deceased or non~resident
person in the usual course of trade, and of
his duty or employment to the party so testi-
fying; and thereupon the said account book
and entries or any other record or document
shall be admitted as evidence in the causes.s.
I1l. Rev. Stat., ch. 51 8§ 2-3 (1965).

"

(5) In three states only the adverse party is restricted.
from testifying as to certain transactions and conversations, -
(Ga., Ida., and Okla.)

(6) In Michigaﬁ the adverse party may not testify
regarding any matter equally within the decedent 's knowledge,
(7) vhile in Utah both adverse parties and interested persons
are subject to this restfiction. Thus, the Michigan statute
reads:

"(1) When an action or proceeding is
prosecuted or defended by the heirs, assigns,
devisees, legatees, or personal representatives
of & deceased person, the opposite paxrty, if
examined as a witness in his own behalf, shall
not be admitted to testify at all to mabtters
vwhich, if ftrue must have been equally within

" the knowledge of such deceased person. VWhen
any action or proteeding is prosecuted or
defended by any swrviving partner or partners,
the opposite party, if examined as a witness
in his owm behalf shall not be admitted to
testify at all in relation to matters which,
if true, must have been equally within the
knowledge of the deceased partner, and not . ° .
vithin the knowledge of anmy ons of the surviving
partners.
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"(2) Mo person who has acted as an agent
in the making or continuing of a contract with
any person who hag died, is a competent witness
in any action iuvolving such contract, as to
natters occurring prior to the death of such
decedent, on behalf of the principal tc such
contract against the legal rcpresentatives or
heirs of such decedent, unless he is called by
such heirs or legal representatives.

"(3) When any action or proceeding is
prosecuted or defended by any corporation,
the opposite party, if examined as & witness
in his own behalf, shall not be admitted to
testify at all in relation to matters which,
if true, must have ‘been equally within the
knowledge of a deceased officer or agent of
the corporation, and not within the knowledge
of any surviving officer or agent of the
corporation, nor when any action or proceeding
is prosecuted or defended by the heirs,
assigns, devisees, legatees, or personal
representatives of a deceased person against
a corporation (or its assigns) shell any
person who is or has been an officer or ageub
of any such corporation be allowed to testify
at 2ll in relation to matters which, if true,
nust have been equally within the knowledge
of such deceased person.

"(4) Whenever the words 'the opposite
party' occur;in this section they shall be
deemed to include the assignors or assignees
of the claim or any part thereof in conbroversyees.

"(6) Whenever the deposition, affidavit
or testimony of such party taken in his life-
time or when mentally sound is read in evidence
in such action or proceeding, the affidavit
or testimony of the other party chall be admitted .
in his own behalf on all matters mentioned or
covered in such deposition, affidavit or
testimony. When the testimony or deposition
of any witness has once been teken and used
{or has heretofore been taken and used) upon
the trial of any cause, and the came vas, when
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so teken and used, competent and adnissible

under this section, the subsequent death or

incompetency of such witness or of any other

person shall not render such testimony income

petent under this section, but such testimony

shall be received upon any subsequent trial

of such cause.,” Mich. Stat., Ann., § 27A,2160

(1962). : -

These étatutory examples'and the few'suggested subsidiary
definition problems, together with the exceptions discussed
below, give some indicabion of the intricate diversities
found in laws which seem, in a general way, similar. Many
more interpretative problems could be discussed without
much profit. Particularly difficult modern problems have ‘
concerned the applicability of statutes to automeobile accidents
and to wrongful death actions. Aubtomobile accideunts
present problems when the wording of a statute restricts
its applicability to transactions and commumications with.
a decedent. Statutory wording is important, for "the
statutes are not of a single pattern, bubt vary greatly.

The pecgliarities of some of them give support to the idea
that the reference made therein is simply to personal
transactions and not t¢ such mere chance events as may
occur betveen strangers in the same fashion as betweén.
friends." Amnot., 80 A,L.R.2d 1296, 1298 (1961). However,

some courts do apply their dead man's acts to automobile

accidents, Ray, Dead Mon's Statutes, 2 Ohio St.L.J. 89

(1963) (finding this type of result indefensible).

_ Questions then arise as to whether there can be testimony
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given upon the deéedent's acts and conduct., Some cases
deny the right to testify even to the physical facts
surrounding.fhe accident. Annot., supra. On the other hand,
sone statutes, such as the Kentucky statute set out above, .
specifically exclude personal injury énd property damage
incidents from the coverage of the deed man's act. See Ray,
Supra. |

A critical note suggests that the literal applicatioh
in tort actibns of the statute providing a generai incompe-
tency for any matter taking place befdre death is not
Justifieble. TFor matters surrounding an accident decedent's

testimony is not the only possible source of contradiction.

Note, The Dead Man's Rule as Applied to Tort Actions in
Pennsylvania, 62 Dick. L. Rev. L7h (1958). A Texas Jjudge
states that appiication of the statute to an automobile
collision répresents a violaﬁion of the basic restrictive
philosophy of stabutory interpretation. Stout, Should the

Dead Man's Statute Apply to Automobile Collisions? 38 Tex.

L. Rev. 14 (1959). He suggests that a particular statute,
often necessarily read with cases to determine the attitude,
restrictive or liveral, toward the dead man's statute, must
govern each state’s result on this gquestion.

.wrongful death actions p;esent other questions. Often

these actions are prosecuted by the executor or administrator,
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but the beneficiaéy of the statuﬁe is usually some other
person related to the decedent. The statutory cause of
action is really independent of the person whose death gives
rise to it. When the personal representative brings suit,
the court mey disregard him as é nominal pafty) or it may
view the stabubory language literally., Annot., 77 A.LfR.Ed
676 (1961). It is possible that the liability of the estate
Tor cosbs might affect the attitude of some courts in this
situation. Other details of statutory wording which have
been omitted in the general statutory outlineé above mayvbe
important here, Thus, some statutes specify that not only
must the personal representative be a party, but the action
must be one in which judgment can be rendered for or against
the estate. Amnot., supra. New York has solved this problem
by a specific- statutory exclusion of wrongful death actions
from the scope of its dead man's act.

An overview of dead man's dcfs would be incomplete.
without an examination of their exceptions. .The extent ’of
incompetency varies with the extensiveness of accompanying
exceptions. Compare the Illinois statute, supra, with the
Mississippi statute, which has no exceptions. The exceptions
in the Montana and Arizona statutes which allow the Judge
descretion to admit testimony’deséite the statutory prohibi-

tion seem so crucial as to form the chief characteristics
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of these laws. General observetions are difficult since
some excepbtlions are found in ‘severe.l statutes and some
statutes have no exceptions. ?zﬁ.u Idsho, Some é’ca‘cu’ces )
through phrasing or approach, include ideas which are stated
as exceptions in other statutes. For example, a statute
which forbids testimony as to conversations or transactions
wlth a deceased person hecessarily allows testimony as to
‘matters occurring after death, while testimony on post-mortem
transactions may be a.liowed through an exception to av statute
creabing a gencral iﬁcompetency. It would be burdensome 4o
identify each exception with all its existing contextse.
Tnstead, 1t seems sufficient and useful to join the
individual exceptions to a few very general cabegories of -
dead man's statubtes even though the categories may suppress
nany other important differences among the included statutes,
The statutes arranged in nine groups earlier will be pub
into four categoi‘ies here., One may be able to maintain- at
least an overall conception of the composition of a con@ie'be
étatu’ce. Therefore, to provide convenient hooks upon which
to hang exceptions, the following stabutory formats will be
used: |

(1) In an action involv—ing‘ a protected party an
iptereéte(i person or adverse party may not testify as to
certain transactions, conversations, and the Like. (15

Jurisdictions, )
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(2) The adverse party and any-interestea person are
incompetent genéraily as witnésses in specified actions.
(Eleven jurisdictions.)

(3) ﬂeither party may testify as to certain trans-
actions, conversations, and the iike. (Eigﬁt jurisdictions.l

(4) Mo adverse party or interested person may
testify as to any matter equally within the knowledge-of
decedent. (Two states.)

Thus, on the besis of existing statutes,lgroup-(l)
might produce statutes of the following kinds: An interestei
perscon or adverse party may not testify as to certain

transactions and conversations and the like unless:
A

(2) The decedent's testimony on the subject is
introduced, This is a common sort of exception. See
statutes of Ky., Neb., Fla., Iowa, NeC., Okla., S.C., and
Ala. Decedent's testimony or statements may be awaiiable
in the form of prior téstimony given in the same action, in
depositioﬁ form, or in the form of an affidavit. A~giv¢n
statute may not allow testimony from all of these sources.

Tten it is stated thaf‘the téstimony which is allowed by’
the swrvivor as a result of the applicabllity of the
exception is éonfined to on1§<ﬁhose'matters upon which the
decedent's testimony is heafd. Other states suggest thatb

the entire conversstion may be the subject of testimony,
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and. still others make it clear that only the exact‘facts
upon which decedent's recorded stabement are givén may
properly be testified to by the swrvivor. .

(b) The representative of the decedént is examined
in his own behalf, Fla., Towa, NuCa, SuCe, WaVae, ond Wise

Several other exceptions are found ih only one
statute in this group., Thus, additional exceptions, found
in the Kentucky statute, occur vhen:

(¢) The testimony is introduced'to affect one who
is living.

(d) The action ié one for negligence, tortious personal
injury or death or property damage.

West Virginia has arrelated exception, though more
linmited in scope, which allows tesﬁimony,

(e) In wrongful death actions provided no testimony
is given as Yo an actual conversation with the decedent.

Further Kenbucky exceptions occur when; |

(£} Decedent!'s agentAtestifies on the matter;

(g) An interested person testifies on the side opposed
to the person disqualified by the stabtube on some matter.

Alabama declares an excepbion when:

(n) The adverse party calls the disqualified witness.

Nebraska allows an excepbion when:



-31-

(1) The representative introduces a witness regarding
the conversation or transaction, but allows testimony only
to the specific fact upon vhich that witness has testified.

Washington allows testimony by an otherwise disqualified
person who, as a party of record and with no other interest,
is appeariné in a representative.or fiduciary cepacity. This
type-of exception is apparently designed to facilitate‘
introduction of usefﬁl and disinterested festimony by
officers of banks and trust companies, Itlsuggests that in
drafting a dead man's act one must consider carefuliy all
of the potentially relisble and useful. evidence which may
be excluded by a general prohibition. Finally, there may be
an exception when:

(3) The judge believes exclusion of the testimony will
work injustice. (Montana only).

Applying the same approach to group (2), one can produce

a composite "statute" of the following sort. The adverse

party apd'ény interested person are incompetent generaliy as
witnesses in specified actions unless: o

(a) The agent of the deceased testifiés to the trans-
action or conversation between the agent and the dis@ualified
party, in vhich case the disqualified party may testify bo
that conversation., This exceptio@ is found in five of the

eleven statutes in this group. Here, it shobld.be noted
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three; those of Illinois, Colorado, and Wyoming are nearly
identical in langusge and exceptionse The other states are
Neveda and Indiana. lNote that this is not a conversation
in which decedent was the participant. .

(b) The decedent's depésition is regd, in.which case
testimony may be adduced és to any relevant matter in the
deposition. (Illinois, Wyoming, Colo., Ind., and Me.)

(c) Account books are introduced, in which case the
disqualified witness magy identify them as his or the'
deceased's or those of some else not present. This simply
allows the books to be introduced ip evidence. (Il1l., Colos,
Wyo., Me., Vto) |

Illinois, Wyoming, and Colorado also have exceptiohs
for situations in which the tesbimony is

(a)- To a fact occurfing after death of decedént, or
when

(e). The opposite party or interested person test;fieé
as to a conversation or transactibﬁ with the disqualified
party, in vhich case the.disqpalified>party nay testify as
to the transaction (Maine has a similar exception) or when

(£) Witness in behalf of the protécted party testifies
to a converéation-o;,admisgion by the disqualified perty
ou’cside/ of deceased’s hearing , in'which cese ‘ces‘cimony may
be adduced as to that conversation.

Tllinois and Colorado meke an exception
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(g) When the adverse party'calls the disqualified
party as a witness.

Colorado has two additionel excephbions.

(n) ‘When, in a situation involving a metter occurring
before death end in the presepcé of deceaged and a memﬁer of
deceased's family over age 16 or an heir, legatee, or devisee,
over the age af 16, if that person is presenmt or his'téstimony:
is ﬁrocurable, and |

(i) Where a defendant survivor's testimony has pré~.
viously been ﬁaken in accordance with statutéry rules, in
which case 1t may'be read into the record.l |

Wyoming has two additionai, different exceptions. The
dead men's act does not apply. ‘

(3) In will cases or

(k) In wrongful death actions.

Verﬁontigllows testimony

(1) To meet living witnesses.

Maine allows an exception when

(m) The protected party is a nominal perty only, or

(n) The heirs are opposed té the protected party, in
which case an heir may testify if the protected party calls |

another heir as witness,
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When neither party may testify as to certain trénsactions,

conVersations, and the like according to statutes which are

designated here as belonging to a third group, exceptions
are ‘made when: '

(a) The opposite party calls the disqualified party
(seven of eight jurisdictions).

(b) The decedent’s testimony has already been given,
- elther by the decedent himself or through his representati&e.
(Three jurisaictions).. |

(¢) A surviving husband or wife seeks to testify to a
transaction or conversation with the decedent regarding
property or business interests. (N. Dak.)

(2) The disqualified person is required by the judge
to testify. (Ariz.)

Finally there are those few states which prohibit testi~
mony b& the adverse party and interested persons és'to

natters equally within the knowledge of the decedent,

Exceptions are made in Michigan when

(a) The deposition, affadavit or testimony of the
decedent haé been admitted, in which situation the other
party may testify upoﬁ the same matter and |

(b) Testimony of the witness has been taken before

‘decedent's death. Utah allows an exception when
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(c) fThe adverse party calls the disqualified witness.

Finally, one Pinds thet the dead man's stabutes are
often extremely tortuous in coﬁsﬁruction. This in iiself
suggests that the underlyivg policy to be effectuated is
hazy,.’ '
Conclusion

In the introduction it was pointed out that the dead
man's acts are exceptions to the general extension of
competency which occurréd in the United States in the latter
half of ﬁhe ninetegnth century. The American insistenceAupon
the dead man's exception is anemolous in ﬁhaﬁ its modei,
English legislation lifting the incompetency bar for parties
and interested persons, contains no such exception. The-
reasoning underlying the statutes in the United States has
been bﬁoadly assalled, though, as is witnessed by the
continued existence of statutes in maﬁy jurisdictiQns;’therz
reasons have not been univérsaliy found té be épecioug;-
Criticism ought hot, however, to rest simply'uyén £hé};
unconvincing nature of the theory of dead man's statubes,
but rather ought also to suggest that the existing statutesi
through their lack of agreement in approach and through thel'
litigiousness they spavm, demonstrate the dlfficulty of
attempting a statutory solution to the problemwby_meaqs of
an incompetency provision (or an exception tolépm@eteﬁCy).f

The . complexity of the agproach‘suggests it is értificial.
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The death of a person with information in his possession
vhich is later importsnt in litigation preseuts problems,
some of which can never be solved. Various safeguards
against imposition may be propounded, and attention will
now be directed to jurisdictioﬁs which have not used the
traditional sort of statute whose various forms have been
examined above. |

The most popular of these approaches has been through
use of a heaisay excepfioﬁ for the dead men's memofanda or
statements as a "counterweight" to the survivor's testimony,
which is not rendered incompetent.2 Hote, 62 Dick. L. Rev.
17k (1958). This approach is well endorsed. Eag., McCormick,

EVIDENCE 143 (1954); Iadd, Some Further Observations and a

Iegislative Proposal, 26 Iowa L. Rev. 207 (1941); Ray, Dead

Man's ‘Statutes, 2% Ohio St. L.J. 89 {1963). The A.B.A.
Comnittee on Improvements in the Law of Evidence (1938)
approved the Conmecticut statute, which is a typical formulation:

"Sec, 52~172. Declarations and memoranda of
deceased persons. In actions by or against
the representatives of deceased persons, and
by or against the beneficlaries of any life

or accident insurance policy insuring a person
who is deceased at the time of the trial, the
entries, memoranda and declarations of the
deceased, relevant to the matter in issue,

2 For convenlence all hearsay excepbtions commonly thought of
as counterweights to the admission of survivor's testimony

are cited only once, in Addendum B.
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may be received as evidence. In actions by
or against the representatives of deceased
persons, in which any trustee or receiver 1s
an adverse party, the testimony of the
deceased, relevant to the mabter in issue,
given at his examination upon the application
of such trustee or receiver, shall be
received in evidence,

"Sec., 52-173. "Entries admissible for those
claiming title from decedent. Whenever the
entries and written memoranda of a deceased
person would be admissible in favor of his
representatives, such entries and memoranda
may be admitted in favor of any person claiming
title under or from the decedent.”

Another method of addressing the dead man situation is

“to allow the survivor to testify without any disqualification

or restriction while at the same time requiring corroboration

of his testimony., Thus, the New Mexico provision stabes:

"Pransaction with decedent-=Corroboration
required, =~~In a sult by or against the heirs,
execubors, sdministrators or assigns of a
deceased person, a clalment, interested or
opposite party shall not obtain a judgment or
decision on his own evidence, in respect of any
matter occurring before the death of the
deceased person, unless such evidence is
supported by some other material evidence
tending to corroborate the claimant or inter- -
ested person.” C

Four states currently have a provision of this typé.3

Three

also have a hearsay exception of the type referved to>abdve,

as well.

3 For couvenience all state statutes requiring -corroboration

of a swvivor's testimony are cited only once, in Addendum C.
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The corroboration approach, while élways mentioned by
-comrentators, has not been wéll received by them as an
alternativé 50 the dead man's statutes. All the Questions
involved in identifying the elements of a dead man's act
situation occur under the corroborastion provision along
with the added problem of deciding what constitutes spfficient
corroboration. Iote, 46 Harv. L. Rev. 834 (1933). Courts
- have not agreed on the answer to this added issue even when
interpreting s;milar sfatﬁtes. Note, 1 Natural Res. J.

189 (1961). toreover, ability to produce an independent

witness would avoid the survivor's handicap even under the-

traditional incompetency statute. Iee, The Dead Man's Statute

and the Uniform Rules of Evidence, 11 Miami L. Q. 103 (1956). -

Therefore, further complicabtion without discernible

advagtage appears toybe the only resqlt. However, a 1959
change in the New Mexico,staiuie, aimed at the issue of

what amount of corroboration 1s required, may be interpreted

in a way which does substanfially change the dead man's statute
scheme. Prior to 1959 corroboration of testimony by material -
evidence was neededs This meant in practice the corroboration
of each essential allegation. Now the statute reqpires
corr&ﬁéiaﬁionAof:%he clgimanﬁ, which may mean thatlonly his

" credibility need be éuﬁportéé.7 Nbﬁe; 1 Natural Res. J. 189
(1961), The District of Columbia provision seems to be

interpreted with a more lenient attitude than that which
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characterizes the earlier New Mexico attitude. Nevertheless,
desplte a probable.easing of £he desad man's act sbtrictures,
the corroboration requirement haé not been enthusiastically
received.- See, esgs, McCormick, EVIDENCE 143 (1954);

Chadbourn, History and Interpretation of the Californig Dead

Men Statute: A Proposal for Iiberalization, 4 U.C.L.A. L. Rev.,

175 (1957).

A third type of stabute is one of disgualification
(and hence the citationé are included in Addendum A), but
iith diseretion on the part of the judge to edmit survivors'
testimony. Only Monbana and Arizoua adhere to this scﬁeme.
Hew Hampshire, which noﬁ has only a hearsay exception for
decedent's statements, formerly had this kind of provision.
Chadbourn,,§g££3. -Inevitable formalization of -situations in
which discretion may properly be employed appears to be the
principal drawback here. Note, 46 Harv. L. Rev. 834 (1933).

Vew Jersey hag virtuélly repealed ité dead man's act
by providing only for a higher standard of proof in~spme
instances involving lunatics' or decedents' representatives.
N.J. Stat., § 2A:81-2 (Supp. 1964), requires that an opposing
party establishing a claim or affirmetive defense -"supported

by oral testimony. of a;promise, statement or act {of a

Moy ’

lunatic of decedent] shall be required to establish the seme

by clear and convincing proof." [Bmphasis added.] In many
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vays, this statute is the most sensible in that it dispenses
with troublesome and outmodéd incompetency provisions and
subsiitutes a standsrd of proéf which quite likely suggests
itself to a trier of fact anyway. "The temptation to the
survivor to fabricate a claim or defénse is obvious enough,
so obvious indeed that any Jury will realize that his story
must be caubiously heard.” McCormick, op. cit. supra.

Certainly it is apparent that the incompeténcy gpproach
has not led to a satisfacﬁory solution of the proﬁlem caused
by ihe death of one conpected with the subject matter of a
subsequent lawsuit. That the disqpalifigation of testimony
is not a particﬁlarly useful device is the decision of the
drafters of the Uniform Rules and the Model Code. Commentary
and criticism add to the strengtp of that conclusion.
Wigmore is critical of the ratiénale underlying the incompe=-
tenty pefpetuated by_deadimaﬁ’s acts; wﬁich, in the face of
the general competency of:witness,.he finds "deplorable'.
Wigmore, EVIDENCE, § 578 (33 ed. 1940). Moreover, & footnote
indicates the diversity amnd intricacies of existing stabutes:
"the interpreting decisions are not given. « »; fifst, they
depend 1arge;y on the wording of the local statute; secondly,
they are extremély ?umerous, and usuelly cannot be‘correctly
summarized without a voluminous sﬁafement of the circumstances

of the case and a comparison with the various parts of the
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statute, for which‘thé present space does not SUffiCeesss”
Id.. at n. 1, Professor Mbrgén affirmed that the statutes
are geunerally ineffecﬁive and are litigation breeders.
Morgan, RASIC PROBLEMS OF EVIDENCE 84 (1954). Dean Ladd
bluntly suggests that "if pieceméal change_df the law of
evidence were to be abtempted, their elimination would be
one of the first improvements to be made." ILadd, Uniform

Rules of Evidence-Witnesses, 10 Rutgers L.,Rev.'523, 526

(1956). The American Bar Association Committee on Improveﬁenté
in the Iaw of Evidence»a}so was hostile %o thé statute.,

63 A.B.A. Rep. 581 (1938). Individual statubes have been
criticized frequently. E.g., Young & Joﬁes, A Code of

Evidence for Wisconsin? Rules 9 and 101, Compentency of

Witnesses, Interested Survivors, 1947 Wis. L. Rev. 155;

Hutchings, 40 Me. Bar Ass'n Proc, 207 (1951). The Illinois
statute ‘has been described as "abstruse and technical" in an

explication of its inferpfetaxions. Uniform Rules of Evidence

and Tllinois Evidence Law -- Transactions with Deceased

Persons, 49 Mw. U, L. Rev. 504, 505 (1954). The editor's
note to the Alabama Code states tﬁat "few sections in the
entire Code have given rise to so many conflicting and. -
ittharmonious XTulings...." The tricky spplications permit,
nevertheless,'clever falsifications while barring hoﬁest.

clalms. BSee lorgen, Forewsrd, Model Code of Evidence 16-17
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(1942); see also 46 Harv. L. Rev. 834 (1933). Iedd also
decries the necessary legislétivé assumption that dishonesty
normally outweighs honesty, as'a relic of an earlier day in
which the broad interest disqualification statutes existed.

Ladd, The Dead Man Statute: Some Further Observabtions and a

Legislative Proposal, 26 Iowa L. Reve 207 (1941).

The California Evidence Code repeals the dead-man’é act
in thet state. Calif. Evidence Code, § 63 (1965). Tnis
accorded_with the Law Réviéion Commission's recommendation,
based upon its view that "although the Dead Man Statute. un-
doubtedly cubs off'some fictitious claims, it results in the
denisal of just claims in a substantial-mémber of cases. ...[Tjhé
stabube balancesg the scales of Justice unfairly in favér of
decedents! estates.... Moreover, it has been productive of
much litigation; yet, many gquestiouns as to'its neaning and
effect are still unanswered.". See also Chadbourn, Hisbory .

and. Interpretation of the California Dead Men Statube: A

Proposal for Iiberalization, 4 U.C.L.A. L. Reve 175 (1957).
Proféssor Chadbourn concluded that interpretation of the
recently repealed statute had been uneven. "Sometimes the
courts express sympathy for arfapproval of the statute.
Sometimes the& express @@;apn?oval and suggest revision or
V'repaal; In sum, there has:been and there is no consistent
‘philosophy either in the legislation or in the decisions

construing it on the basic question: What if anything, shquld
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be done respecting survivors?! testimony in Litigation ‘
iavolving estates." Id. at 207. See also Stout, Should

the Dead Man's Statute Apply to Automobile Collisions?

38 Tex, L. Reve 14 (1959) (epplication said to represent
inconsistent, interpretative approach).

While the dead mén situation does remove the oppqrtunity
for direct refutation, it would seem that.ﬁhere are other
inherent safeguards which meke disqualification én unnecessarily
drastic measure. Thus,‘the trier of fact will be aware
of the oﬁportunityAfor(Self-serving testimony and will as a
result be more suspicious of that testimopy than of
statements subject to éontradiction by living witnesses.,
Moreover, cross~examination 1s available. McCormick, EVIDENCE
143 (1954). Discovery also should not be overlooked. Young

& Jones, supfa. But see, ILee, The Dead Man Stabutes and the

Uniform Rules of Evidence, 11 Miami L. Q. 103 (1956) (availi-

bility of refutation deemea Erucial). McCormick, ﬁoreover,
emphasizes that it is honest and not dishonest claimém&s{who :
are excluded by the present statutes. "One who would not
stick at perjury will ﬁérdly hesitate at suborning a third
person, who would not be disqualified, to swear to the

false story." | MeCormick, supra. This argument is difficult

to refute,
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Addenda

A. State statutes disqualifying witnesses or testimony: -

"dead mants acts.”

Ala. Code, tit. 7, § 433 kRecompil. 1958).

Ariz, éev. Stat. Amn., § 12-2251 (1956).

Ark. Const., Schedule, § 2 (1874).

Colo. Rev. Stat. Amn., ch. 154, art. 1, § 2 (1963).
Del. Code Aun., tit. 10, § 4302 (1953).

Fla. Stat., ch, 90, § 5 (1959).

Ga. Code, § 38-1603 (1933).

Tda. Code, tit. 9, § 202 (Supp. 1965).

Ill, Rev. Stat., ch. 51, §§ 2.k, 7,(1953).

Burns Ind. Stat. Amn., § 2-1715 (1933).

Towa Code, ch., 622, §§ k-6 (1954).

Ky. Rev. Stat., ch. 421, § 210 (1960).

Me. Rev. Stat. Amn., tit. 16, § 1 (1964).

Mi. Code Amm., Art. 35, § 3 (2957).

Mich. Stat. Ann., § 27A.2160 (1962).

Minn. Stat., § 595.04 (1953).

Miss. Code Ann., tit. 10, ch., 8, § 1690 (Recomp. 1956).
Mo, Rev. Stat., § 491.010 (1949).

Moﬁt. Rev. Codes Ann., tit. 93, ch. 701, § 3 (1947).
Neb. Rev. Stat., art. 25, § 1202 (1956).

Nev., Rev. Stat., tit. 4, ch. 48, §§ 10, 30 (1963).
McKinney's Consol. Lews of N.Y. Ann., § 4519 (1963)..

N.C. Gen. Stat.; ch. 8, § 51'(1953).
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Okla. Stat. fon., bit. 12, § 284 (19C0).
Pege's Ohio Reve Code Aunc., che 23, bit. 17, § 3 (Supp. 1064)
REPES e C LD ey ile &5y Ll s I D21 e X *
Purdon's Pa. 5Stob. don., tis. 28, §§ 322-26 (1330).
i ,
JeCe Code of ILavs, tit. 26, § Lo2 (1962).
Tenn. Codce Ann., tit. 24, §& 104-05 (1955).
Vernen's Tex. Stab., fAct. 3716 (1936).
Useh Code fnm., bit. 73, ch. 2k, § 2 (1953).
Vt. Steb. A tit. 12, 8§ 1602-03 (195¢
V0se LULT. AllNe, TLG. Lo, 9O LOUZ~UZ ,:,)9 .

—

- s e - 7 , . g
Hash, Tev. Code, tibt. 5, § 60,030 (Supp. 1956).

- [ g DN £ o

Tvo. Bbate, tit. 1, § 140 (19,‘[ e
™ i 2 -t t vy e ot - = Vo prde e d PN TR S £ -
Z. Stote nrovisions aduibiing hesrsey stobementc of dzcedent

oy ERTE T ST L R o PRV " Ea o Y Ao 4 8 -
o conborvelisht Yo adinlscion of survivor's testimony..

Alss. Rules of Cive Pro., Rule h3(g) (L) (Supp. 1964).
Celif. Evidencc Code, § 1261 (1965).

Coun. Geon. Stat., che 899, tit. 52, § 172 (1958).
Kene Lows, § 60—#60(&)(Rev. 1963) .

Hess. lews fnn., ch. 233, §§ 65-6 (1956).

H.H. Rev, Stat. Anma., ch. 516, §§ 25-6 (1955).

Ore. Rev., Stat., ch. b1, §/85o (1963) .

R.I. Gen. Iaws, tit. 9, ch. 19, §§ 9-11 (1956).

S.D. Code, § 36.010% (Supp. 1960).
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C. State provisions allowing a survivor to testlfy but

requiring corroboration.

D. C. Code, § 14-302-0L (Supp. IV 1965).
La. Rev. Stat., tit. 13, §§ 3721-22 (1950).
N.M, Stat. Ann., ch. 20, § 2-5 (Supp. 1965).

Ve. Code Amm., tit. 8, § 286 (1950).
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First draft

Rule 6-02. Gencral grounds for disquelification. A person

is disqualified to be 2 witness with respect to a matter:

(a) Tack of sense of duby bo tell the truth. If.

1

evidence, including his owm testimony, is introduced which

easonably nermits the Jjudge to make no finding other than
T

thot he lacks a sense of the duby of a wituess to tell the

&

truth concerning the natter; or

() Iack of personcl nowledze. Unless evidence,which may

L

consist of his owm testimony, is introduced sufficient to

[}
ot
—a
I
O

support o finding that he has personal lmowledge o

(¢) ILack of emmertness or experience. Unless. the

2

Judge finds from evidence introduced, including the testimouy
of the‘proposed witness, that he possesses sufficienﬁ

special knowlédge{,skill, esggrience, troining, or education,
il the same is required in order to leﬁd significance to hic

testimony.
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Subsection (a)

The compounents vhich make up the probative force

Q
e

testimony cs dis ulnuhl ned from other forms of cvidence have
been considered to be the initicl perception ol the eveunt by

e s

the witness, his recollection of it, aud his narration of it.

See 2 WIGHORE § W78, If on one of bhese components is bobally
. lacking, then it ceems spparent on the face of things that

the testimony is really not bestimony in 2ny serious cgeuse

and must, in any event, be congidered viiclly worthless,
IT an, compouent is presevd but less than completely, then

tie value o7 bie

sesvimony, though »itc tonto impaired, is
nov destroyed. The Ioregoing asswacs on honest witness,

TP e, : . 2.1 K - < T W P g} LI D o
nerforming to the full measure of his capabilities, both

( )
o
.

£
)
e
o
<3
[
i3
o
l_Jo
Q
=
E—l

ast and precent, If Lo Ic nob hones

deceil, ﬁnpen¢1ﬂj?m%s impact upon his narration may merely
impedr or 1€ oy Juwlly degtroy provetive value, In the

L.

latter situation, the devaluation of the testimony results
Trom & moral defect in the wituess, rabher than lack of

s cbviousl; an over-simplification,

‘
w
e
&3]
l._l-

since it iznores such gre; oreas a5 the effect of intercst
upon perception, mewory, and nerration, and the like.

However, it affords an adequate working background for

cou,id;riqg problens which relate to the mental and moral
qualities of witnesses.

ks
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Essentially ﬁhesé problems revolve around the question
wnether mental incapacity and moral deficiency properly
involve competency, wﬁich is by tradition a matter for the
Judge, or'credibility, vhich is by tradition a matter for
the jury, or both. Since the tréditional allocation of
functions which assigns to juries the task of ascessing the
credivility of a witness in terms of his williungness and
ability to tell the truth can scarcely be considered open
to debate, the only question which requires consideration
is vhether theﬁtfial Judge functions usefully in screening
out testimony because the wibness is deficient in mental
capacity or cense of moral responsibility. Should the
traditvion that the judge determines competency and the
Jury credibllity be retained, or should the whele metter be
relecated to the crea of weight and eredibility, with the
functions of Judge and jury recast accordingli?

Under the esrly comndn law, insane persons and idiots
were wholiy disqualified to testify. This rule.of t‘ot@

lisqualification, along with the classification of derangement

o

in terms of absolutes, has disappeared. Insofar as any
rule of disqualificaltion on account of derangement or mental
defect survives, the evaluation is made with respect to

the specific subject of testimony, rather than generally..

2 WIGHORE § ho2,
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Wigmore describes mentality qualifications in current
practice in terms of capacity. If the witness at the time of
the event lacked capacity to observe, or if he now lacks
capacity to recollect, or if he now lacks capacity to under-
stand_questiong and bo give iubelligent answers, he is in~
competent. Id. §§ ho3-kos, Tﬁe judge makés tﬁe determination.
Id. § ﬁ97. If, however, the judge finds him ‘capable el
three respects, the éuestion once having been raised, then
the facts of the actuality and adequacy of.his observation,
recollection, end narrative sre for the Jury.’

Sﬁmewhat the same pattern emerges withvrespect to .
children as witnesses, with the elemenf of uncertalinty shifting
from difficulties in evaluagting the begring of partiéular
types of mental illness upon testimonial capacity to difficul-
tles in asses;ing the impact of being very young. According
to Wigmore, the earlier common law decisions falled to make
any clear differentiation between the mental capacity of a -
child to testify and his capacity to take an oaﬁh, thouéh in
any event it is settled that capacity is not’auﬁomatically
achieved at any given sge buf is 2 question to be determiped‘
individually as to each child. 2 WIGMORE § 505.' A pfesumptién
of incomﬁetency, sonetimes as to childreun under 14, and
certainly as to children under seven, has been recognized.

© WIGHORE §§ 508, 1821. According to & swmary of legislation
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regarding child witnesses, no statﬁte prescribes an age:
below which children are incompetent per se, but é large
number raise a presumption that children under 10 years
of age, or sometimes 12 years, are incompetent. Note,
10 Va. L. Rev. 358 (1953).

A leading commentator observes that few witnesses
are ruled to be disqualified on grounds of mental in--
capacity. 1Weihofen, Testimonial Competence and Credibility,
'3l+ Geo. Wash. L. Rev. 53 (1965). This observation.is borne
out by the decisions summarized in the footnotes supporting
tﬁe Wigmore sections cited above. While the matter is
said to be largely within the discretion of the trial
Judge, that discretion seéms almost always to be exer=.
cised in favor of allowing the testiﬁony. Cases are found
in which children as young as four years of age (and of
course considerably younger when the event transpired)
were allowed to testify. Cf. O'Shea v. Jewel Tea Cé.,
233 F.2d 530 (7th Cir. 1956), wheréin the trial Judge .
struck all testimony of an 8h=-year old physician who testi-
fied that he could remenmber some things about plaintiff's
case but not others, and was reversed.

The elusive nature of the traditional standards,
~ together with the infrequency with which they have found
effective'application, parﬁicularly in recent years, raises
a8 most substantialidoubt whether mental capacity merits
beihg preserved as a prerequisite to competency to be a

witness.
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The two caseé which follow may be'illuminating. "In
Schmeiderman v. Interstate Tfanéit Iines, 39% Ill. 569 69
N.E.2d 293 (1946), plaintiff in an auwtomobile collision
case testified in part:

Qs When did you go to the Cook County
Hospital? Ans. Right arm and brain.

Q. Do you remember when you went to the
County Hospital? Ans. One dayeses

Qs Then after you were in the Cook
County Hospital, whers did you go? Ans.
Tive weeks, Cook County, five weeks.

Qe Well, from Cook County Hospital,
vhere did you go? Ans. Oak Park
Hospital, thirtesen days, and County
Hospital five weeks. Q. Where did you
go from County Hospital? Ans. I was
going to teke light, doctor, light.

Q. You went to Dr. Light? Ans, Yes,’
green. §. Green light? Aans. Light.

Q. Was that the name of your doctor

at Cook County Hospital? Ans. TNo,

no. Six days. Light. Q. ILight for
six days? Ans. Kelamazoo. (326 Ill.
App. 1, 7, 60 N.E.2d 908, 910).

According to medical testimony, due to the head injury
sustained, he suffered from aphasia, i.e. inability to
coordinate thoughts and words, his speech ﬁas involyed; his
mental éondition was disturbed, he could nét'rebeat simple
phrases, his judgment was poor, and he could not recall
events or names correcfly. The Appellate Court ruled tha£
he was iﬂcompgtent:and his testimony must bé_disregarded,
leaving him without sufficient evidence to support the

verdict in his favor. This ruling was in turn reversed by
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the Supreme Court of Illinois, which held that the testimony
was not without value and shéuld>be considered for what it
was worth.

People v. McCaughan, 49 Cal. 24 409, 317 P.2d 97k
(1957), was a prosccution of an attendant in a mental
institution on a charge of causing the death of a patient.
through use of excessive force in feeding the patient.

The trial judge sdmitbed, for the state, the testimony of
certain othei patients th had higtories of delusions
relating to food and to persecution by hospital personnel,
Reversing on other grounds and remanding for a new trial,
the Supreme Court of California issuved an admoniticun to the
triel judge that the exercise of sound discretion required
great caution in qualifying, as competeunt, witnesses with
histories of insane delusions relating to the very subject
of ingquiry. The trial Jjudge could scarcely. have read the
opiﬁion except ag a direction not to allow these witnesses
to testify.

Two cases with sbronger grounds for disgqualification
on account of lack of mental capacity could scarcely be
found. Yet both seem to require the cbnclusion that the
testimony ought to be admitted for what it is worth, égainst
a background of full examiﬁation and cross~examingtion and
complete disclosure of the mental disability of the particular

witness. A witness vholly wilthout capacity is difficult to
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imagine. Moreover, it is far from clear how or why a trial
Judge is better'equipped in tﬁese matters than a jury.
Frank recognition thaf the con;eﬁt of mental capacity as
a qualifiéation has small basis in reality calls for its
abandbnment.\ This would not, however, impair the trial
judge's aubhority to consider the weight and~sufficiepcy,
of phe evidence as a means of controlling juries.

Wigmore, after describing the pracfice felétive to
mental capacity as a reéuirement of competency, then expressed
his own views in vigorous terms: |

The tendency of modern times is to abandon all
attenpts to disbinguish between incapacity which
affects only the degree of credibility and in~
capacity which excludes the wibness enbirely.

The whole question is one of degree only, and

the attempt to measure degrees and to define

that point at which total incredibility ceases
and credibility begins is an attempt to discover
the intangible. The subject is not one which
deserves to be brought within the realm of legal
principle, and it is profitless to pretend to
meke it so. Here is.a person on the stand; perhaps
he is a total imbecile, in manner, bubt perhaps,
also, there will be a gleam of seunse here and
there in his story. The jury had better be

given the opportunity of disregerding the

evident nonsense and of accepting such sense

as may appear. There is usually sbundant
evidence ready at hand to discredit him when

he is truly an imbecile or suffers under a
dangerous delusion. Tt is simpler and safer to
let the jury perform the process of measuring

the impeached testimony and of sifting oub
whatever traces of truth may seem to be contained
in it. The step was long ago advocated by the
English cormmission of judges, in their proposals
of reform, and has been approved by two such
distinguished writers on the law of Evidence as .
Mr. Best and Mr. Justice Taylor.(2 WIGMORE § 50L)
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At a subsequent point he continued in the same vein
regarding children:

A rgtional view of the peculiarities of child-
nature, and of the dally course of justice in

. our courts, must lead to the conclusion that
the effort to méasure ‘a priori' the degrees
of trustworthiness in children's statements,
and to distinguish the point at which they
cease to be totally incredible and acquire
suddenly some degree of credibility, is fukile
and unprofitable, The desirability of
abandoning this attempt and abolishing all
grounds of mentsl or moral incapacity has
already been noted, in dealing with mental
derangement (ante, § 501). The reasons apply
with equal or greater force to the testimony
of children. Recognizing on the one hand the
childish disposition to weave romances and to
treat imagination for verity, and on the other
the rooted ingenuousness of children and their
tendency to speak straightforwerdly what is in
their minds, it must be concluded that the
sensible way is to put the child upon the
stand and let it tell its story for what it
may seem to be worth. To this result legis-
lation must come. Id. § 509.)

To the same effect, see McTORMICK § 62.

Consiétently with the féregoingAviews, the draft rule
contains no provision requiring any measure of mentai capacity
as a condition precedent to the giving of.testimonj.

This approach is at variance with that of the Uniform
Rules. It might be expected that a rule would either
embrace no réquirement 6f menfal capaéify or spell oue out
in conventiénal terms of perception, memory, and narration.
Uniform Rule 17(a), which follows Model Code Rule-lOl(b),

does neither, Instesd it singles out the single element of
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narration and gsets forth inability to express oneself as
e ground of diéqualification; Percention and nemory are
not mentioned. The cémments to the Model Code and to the
Uniform Rﬁle efford no explana tlon cf this pattern. To say
that a persqn cannot exprese himself except as to things

cen and rencrbered and hence that percepbion and ﬂeJO“V

m

are not in Ffact excluded from consideration geens to be

too coutrived an argunent to be taken u,TlOU"l”. It ig true
that capacit; to perceiﬁe becomes wmirmporsant vhen it merges
into the actuality of having in fact percelved, and Uniform
Rule 19 requirces evidence of personal knovwledge in ordér to
qualif;r as & vitness. The actuelit;s of perception, however,
is a jury question, with the Uaﬂ“c’s function being only

to decide whether evidence sufficient to support a finding

of perception has been introduced., See Californis Law

Revision Commaission Study, IV. Witnesses 731 (1964).

California Evidence Code § 701( ) is uubstantlallv Uniform
Rule 17(&). he comment thereto offers no'justificétion

Tor reteining capacity to narrate as a technical qualification
but does suggest that éhanges from existing law are of slight
practical significance, since in practice the California
courts have pérmitted childrenvof very tender years and

persons with mental dmpairments to testify.
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The guestion of moral qualification to be a witness
remains to be considered. Should a requircment in terms of
sensitivity to the duty of a witness tc tell the truth be
irposed? A provision along this line is found in Uniform
Rule 17(b), taken from Model Code Rule 101(b), and is
incorporated in California Evidence Ccde § T01(b). This
provision is phrased in terms of capacity to understand the
- duty of & wituess, Since it 1s the actual morai sense which
furnishes thé underpinnings of the testimony, rathér than
mere capacity to understand the moral duty, capacity here
seems to be irrelevant. Wigmore discusses the matter in
terns of the seunse of moral responsibility, rather then
capacity, and sulgests that "the clear absence of such a
sense would disqualify the witness.” 2 WIGMORE § 495, §. 587.

Whether the moral qualification can be distinguished
from requirements of mental cépacity rresents some difficulty.
Certainly a measure of understanding is a prerequisite to an
avareness of the duty. If the courts have not drawn a satis-
Tactory line, the reason may be because none can be drawn.
While definite techniques of impeachment have evolved,
efforts to fgshion adeguate threshold standards of moral
adequacy remain unimpressive.

Minimum moral qualifiéation generally rests

upon an assumption or a solicited verbal
statement indicating the witness is aware
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that some form of punishment may be expected

to follow a failure to speak truthfully when
committed to do so. A typical examination of
moral qualifications as an aspect of testi-
monial capacity will ask in approximate language,
"Do you know vhat heppens to anybody who tells
a lie?" If the witness, who in most instances
is a child, gives a response indicating that
punishment is the consequence, the court may
drav from this and related response the impression
that the witness can and will act on the

witness stand under moral restraiut.... The
moral commitment presumebly is directed to the
motive of the witness rather than to his
intellectual capacity.... It may not be
reasoned that moral obligation prevents a
failure of truth accountsble to a lack of
intellectual capacities to recognize it
sufficiently, unless moral capacity is. based

on a presupposition of intellectual capacities,
The theory of the law on this point is not
altogether clear.” Redmount, The Psychological
Bases of Evidence Practices: Intelligence, 42
Minn. L. Rev. 559, 563 (1958). '

Despite the seeming interrelationship between meuntal capacity
and moral sense, rejection of the former does not require
rejection of the latter as'a standard of qualification.
Doubts as to mental capacity can be adequately exposed and
explored on cross-examination, regardless Qf any voir dire
inquiry. The preliminary examinetion as to ﬁofal qualifications,"
however, may serve as a valuable 6pportunit& to lmpress upon

the witness the nature of his obligation. Wheﬁ sc viewed,

the esseﬁtialvillogic of & procedure which evalﬁaﬁes a

person's truthfulness in terﬁé of his own answers =bout it,

and the practical difficulties of applying a standard, recede
somewhat in importance. Proposed Rule 4-02(a) has been drafted.

. with these considerations in mind.



«50=
Some further observations should be made, Under the
proposed rule, all witnessestwould be considered competent
in the absence of a showiné to the contrary. The proposal
places the burden, and a fairly heavy one, on the proponent
of incompetency. The judze mekes the debermination. The
proposal is phrased in terms of a sense of the duty of a
witness rather than in the traditionel languesge ofvcoﬁpre-‘
_hending the nabture and obligation of an oath. There are
several reasonsg for thié departure. A definition in terms
of the oath igs ineppropriate when witnesses are permitted
also to affirm or even toc testify with neither oath nor
affirmation. The concept of an oath is sophisticated and
quite likely beyond the reach of a witness who is perfectly
able to grasp the duty to speak the Ttruth, as is demonstrated
by many of the cases of child wituesses. The concept of
¢
an oath may, on the other hand, lie beyond the beliefs of a
very sophisticated witness. The proposal dces not involve
doing away with the requirement of testifying under oath
or effirmation, which will be covered in a later rule.
Subsection (b)
The requirement of perscnal knovledge involves, as
Wigmore points out, not absolute knowledge out what the

- witness thinks he knows; it is concerned with opportunity to

observe and actual observation. 2 WIGMORE § 650. McCormick

’

\
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spesks of "the rule requiring a witness who testifies to a

fact which can be perceived by the senses must have had an

opportunity to observe, and must have actually observed the
fact" as a "most pervasive menifestation” of the common law
insistence upon "the most reliable sources of information."
McCORMICK § 10, . 19, Certainly the requirement, properly

construed, is of universal application. The problem'ié-to

insure proper const;uction.

The two areas in which misunderstanding must be guarded
against are the hearsay exceptions and experﬁ opinions. = With
respect to the hearsay exceptions, if it ié borne in mind
that the mattgr apbout which the v1tness is testifying is

P Lo g 6 &
tﬁeqhearsayég%atemant{i:::wt} and not what is asserted in
the hearsay statement, no dlfficul*“ arises. With respect
to expert opinions, likewise no problem arises if the opinion,
rather than 1ts basis; he taken as the subject of the testi;
monys. The California draffsman felt, howevér, that liberal-
ization of the bases of expert testimony (herein contemplated
by proposed Rule 7-03) by allowing experts £o base opinions
on matters reasonably relied upon by experts, thbugh not
admitted or sdmissible in evidence, called for a specific
:exceptién. For several reasoné the Reportef has hot followed

that pattern. Cross-reference ought to be avoided whenever
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possible. If a conflict does exdst, it is readily resolved
oy a@plying the role that the specific controls the general.
Consistency might also require a particular refereﬁce to
hearsay exceptions, with attendant un@ue complication of
the rule,

Uniform Rule 19 treats personal knowledge and expgrtness'
together. It is believéd that some clarity is gained by
"separating them. See California Evidence Code §§ TOL, 801;
Model Code Rﬁles 10k, h02.' The provision in the pfoposal
that evidence must be introduced sufficient to support a
finding of personal knowledge is in langusge employed in-
comparable situations in these rules (se¢ ﬁule 9-01; Second
Draft), specifies the quantum of evidence, and clearly‘
empovers the judge to reject it if it could not reasonably
be believed. It is believed to be an improveﬁent over
Uniform Rule 19.

Subsection (c)

This proposed subsection restatesvexisting law.
Experience by a witness beyond what may fairly be attributed .
to the ordinary run of persous is necessary in essentially
tvo situations: first, where the function of the wituess
is to put the trier of fact in possession of specialized or

* technical knowledge needed for an evaluation of the facts in‘fiﬁ
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the case, and secopd, where the witness needs g measuré of
particularized experience in order to lend meaning to his own
observations. In the first cabegory may be placed expert
witnesses generally, and in the second those witnesses whb
relate such bhings as speed of vehicles or identification
of hendwriting on the basis of previously acquired familiarity.
See 2 WIGMORE § 556.. Whether a proposed witness is possessed
of the experieuce, vhether by way of educabilon or otherwise,
thus needed to lend sigﬁificance to nhis bestimony, has bgen
regarded as o matter largely within the discretion of the
Judge., McCORMICK § 13; 2 WIGHORE § 561.

The proposal follows the substance of Model Code Rule
Lo2, which mokes the decision as to whether an expert is
gualified one For the court. The Uniform Rules leave the
natters somewhet in doubt. Uniform Rule 19 rea@ alone,
states that "therc must be evidence
the “pcr'cuo of an cixpert. This would secen to contemplate

sufTicient evidence to support a finding, at vhich point the
=3 ] .

p)

Judze's function wo d terminete, Compare Uniform Rule 8
to the effect that vhen "the quolificabion of a person to
e a2 ultness...is...5ubject to a condl
determines vhether the condition has been fulfilled.
50 have worked well in

practice, and Tthere 1s no reason to disturdb it.
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A relocatioﬁ of.this subsection might be advantageous,
It does not inVol&e a general problem of qualification but
only one peculiar to :cer'bain kinds of wituesses. It might .
be more lbgicallyAtransferred to the topic of opinion end
expert test;mdny, with the added advantage'of béing more

readily found.
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Tirst draft

Rule 6-03. Oath or affirmation. Before testifying, every
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witness shall be required to & fmﬁress hls purpose 'bO\ testify -

O b bt o LI

truthfully, by oath or affirmation administered in a form .

calculated to awaken hls conscience and impress his mind e
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Comment

The requirement that witnesses be sworn is ofv anqient
origin and so deeply imbedded in our Jjurisprudence that the
only problem is that of meking it cénsistent with the views
of the niodern world. The practice of swearing witﬁesses in
Athe féderal courts seems to rest upon common law fopndations.
No statute so requiring is founé., although there are ample
manifestations of a baslc asswnpt’ién that a mandatory
requirement exists. Thus "oath" is stated to include
affirmation, 1 U.S.C. § 1; judges and clerks may administer
oaths and affirmations, 28 U.S.C. §§ 459, 953; ei‘fimatibns
may be accepted vhere oaths ere required under the civil '
. rules, Fo R. Civ. Proc. 43(a); and perjury by a witness is

a crime, 18 U.S.C. § 1621.
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Certainly no stimulus to truthfulnéss ought to be
omitted, and the oath should be left intact with respect to
those witnesses whom it may reasonably be supposed to -
influence. However, itAought not to be used as excluding
three groups of persons who were once foré;ioSedAfrom |
testifying:\ atheists, infants lackihg religious beliefs,
and those forbidden by consgience to take an oath. Affifmatiog
“has now for a long time been permitted in these cases in |
many Jjurisdictions. Seé the federal statutes gnd rules
above cited. Affirmation, properly viewed, is simply a
Isolemn undertaking ﬁo tell the truth, and né speciél‘vérbal
formula is required. The language of the proposéd rule is
derived in part from Model Code Rule 103 and in part from
N.Y. Ce Po L. Re § 2309(b). It is designed to afford the
flekibility demanded in dealing with the religious adult,
the atheist, the conscientious objector, thé mental :
defective, and the child, = If they have the sense of duty
required by proposed Rule 4=0l, they can be xeaphed;uhder
the present one. Cf. Uniform Rule 18. o

The proposeal mekes no effort go deal specially with the
child witpéss, on the theory that an appropriate fprm of
undertaking by him £o tell the truth is within the rule.
The Committee may, hovever, wish %o ‘take note of certain .

special legislation on the subject. The New York Code of
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Criminal Procedure § 392 provides that when the judge is
of opinion that a child under 12 does not understand the
nature of an osath, iﬁs evidence may be received if the |
“Jjudge is of the opinion that it is possessed of sufficient
intelligepce to justify reception of ‘the evidence, though no
conviction can stand on the basis of such testimony un-
suppofted by other evidence. The New York statutg apbafently»
~dates back to 1881. A similer English statute originated
in 1885, St. 48 & 49 Vict. c. 69, § L, found in modern
version in Statse Revised, 1933, c. 12, § 38. See note,
114 L. J. 331 (l96h). The Canadians adopted the éame statute
but deleted the pfovisions restricting applicability to
c?iminal céseé with appropriate substitutions. Canada |
Evidence Act, R. S. C. 1952, c. 307, § 16, In the view

~of the Reporter, these provisions involve needless complications.
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Rule §-0O4%. Interpreters. When an interpretef is necessary to

enable a witnesé to testify understandably or to enable a party

o Jud Wg an 1nter-

to understand the préceedings ﬁie judge may appoi

3

ZM . sn’ izﬁ, Q@v"{i }?Wi\ {;»»;_& wﬁp@f:f i
preter ﬁfghis own selection ahd fix his reasonable compensatlon. e

1
’\';

—
In civil cases, the compensatlon shall be paid out of funds .

/
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| provided by law or by one or more of the parties‘as the court
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i
' may direct, and may be taxed ultihately costs, in the discretion
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In criminal and commitment proceedings, the com-

g

of the court.
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government, as the court may direct.; An interpretev~is subaect

B
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e S, .
to the provisions of these rules relating to witnesses.
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Comment

‘The need for an interpreter mey arise from a communication
disability on the part of either a witness or a party. The dis-
ability commonly results from a physical impairment of speech or
hearing, or from the lack of a cemmonrlanguage. 3 WIGMORE § 811,
5 id. § 1393. The only real question to be considered is the
amount of detail with which the subject should be covered in these
rules.

Currently both the Federal Rules of Civil Procedure [Rule 43(f)]
and the Federal Rules of Criminal Procedure [Rule 28(v)] contain
provisions suthorizing the appointment of interpreters, added by
the 1966 amendments., Neither mekes any effort to spell out the
circumstances under which an interpreter is required, and it may<
well be that none is needed. The first sentence of the proposal,
however, points out that the need for an interpreter may be
occasioned by either a handicapped witness or a handicapped party,
and then continues in the language of the two existing Federal
rules mentioned above. The second and third sentences of the
proposal are respectively the final sentences of the same two
rules, with introductory language indicating the kinds of proceeding
to which applicable. The final sentence of the draft is the
final sentence of Uniform Rule 17 [semble Model Code Rule 102(2)1,
with the word "all" deleted as inappropriate. It is included
primerily to make clsar that interpreters are to be sworn or to

affirm, require a demonstrated expertness, and so on.
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The Committee may conclude that the subject of interpreters
is adequately covered in the present Federal Civil and Criminal
Rules and should be left undisturbed, without mention in the Rules
of Evidence. In the view of the Reporter, however, some gain
results from transferring the topic to the Rules of Evidence and
expanding its treatment to the‘extent set Tforth in the proposal.
The matter is essentially one of evidence; access to the provisions
is facilitated; some additional clarification results.

A more detalled coverage seems to involve unwarranted compli-
cations. The proposal may be compared with Califorﬁia Evidence
Code §§ 750-754. These provisions deal with both witnesses and
translators. Section 750 provides that they are subject to all
rules of law relating to witnesses, conformably to the last sentence
of Uniform Rule 17 and of the rule here proposed. Section 751
specifies in detail special caths to be taken by each. Sechtion 752
provides for the appointment of an interpreter when the witness
labors under specified disabilities. Section 753 provides for the
appointment of a translator when a writing cannot be deciphered or
understood directly. Section 754 provides for fhe appointment of
an interpreter when a deaf person is charged criminally or sought
to be committed. Several comments may be made concerning these
provisions. First, as to translators, no special treatment of them
is necessary, since ordinarily one or botﬁ parties will offer
translations prepared in advance by translators employed by them
who will téstify and qualify as witnesses. Section 753 is suscep-
tible of being read as requiring that all translators be sworn in

advance, like interpreters. Documents and witnesses do not requlre
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the same treatment. In the rare case where a court-appointed
translator is needed, the provisions for appointment of experts
generally will take care of the situation very adequately.

Second, the specification of a particular oath appears needless

in view of the language of proposed Rule 4-03, providing for

oath or affirmation in a formtest calculated to bind the conscience
of the witness. The oath form of California § 751(a) is,
incidentally, in languaée not quite appropriate to fhe case of a
deaf person who is an accused or the subject of commitment
proceedings. Third, no provision is made for the difficulties of:
a person with communication handicaps who is an accused or the
subject of commitment proceedings if his handicap is other tﬁén
deafness. Thus no provision is made with respect to those péfsons
whose disability arises from speaking only a language oéher %ﬁan
English. If the Committee wishes the matter of interprétersf‘

and translators, or either, to be treated more in dﬁtaii, théi
California vrovisions may furnish a guide, but theidefiéiencies

noted should be remedied.



“T1- .

First draft

Rule 6-05{ Compe?éngi of judge as witness. The judge pre-
siding at the trial may not tegtify in that trial as a
witness. If he is called to testify, no objection need be
made in order to preserve the point for review.

Commeﬁt

& federal judge is required to disqualify himself in
"any case in which he . . . is or has been a material witness
e s o " 28 U.S.C. § 455, In view of this provision, the
likelihood that the presiding Judge in a federal court might
be called upon to give testimoﬁ& in the trial over which he
is presiding appears to be slight. Nevertheless, the possibility
cannot be regarded as wholly nonexistent, and wisdom would
seem to lie in the direction of adopting a rule to govern
the unusual situation.

The over-all problem is susceptible of being treated in
severd weys. (1) A broad rule of incompetency. A special
committee of the American BarrAssociamion reported the law
to be so. Report of Special Committee on the Propriety of
Judges Appearing as Witnesses, 36 A.B.A.J. 630 (1950). The
cases in 157 A.L.R. 311 support this position,absent a controlling

statute. The Report is-quoted ard other authorities collected



-72-
in Maguire, Weinstein, et al., CASES ON EVIDENCE 88L4-886
(5th ed. 1965). (2) A rule of incompetency as to material
mafters. This approach is consistent with but not necessarily
required by the Act of Coungress quoted above, which specifies
disqualification ouly when the judge is a material witness.
(3) A rule recognizing discretion in the judge as to his
handling of the situation. Statutes not uncommonly are to
this effect. 157 A.L.R. 311. The now supplanted California
Code of Civil Procedure § 1883 was of this character. See
California Law Revision Commission Study, Article VI.
Extrinsic Policies Affecting Admissibility 609, 636 (1964).
(4) A rule of general competency. McCormick describes this
as the older view and as the tenor of some statutes.
McCORMICK 1h7.

The propdsal adopts the first of these treatments, i.e.
complete incompetency. This position is the result of inability
to evolve saﬁisfactory answers to the following questions
which arise whén the judge abandons the beuch for the witness
stand: Who rules on objections? Who compels him to answer?
Can he rule impartially on the weight and admissibility of his
own testimony? Can he be impeached or cross-examined effectively?
Can he, in a Jjury trial, avoid conferring his seal of approval

on ove side iun the eyes of the jury? Can he, in & bench trial,
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avoid entangling himself in the process of presenting facts
o0 an extent destructive of impartiality? Wigmore thought
the matter should be left to the discretion of the judge.
6 WIGMOREA§ 1909. MecCormick favored the rule of complete
incompetency, on the grounds that allowing the presiding
Judge to testify is inconsistent with his roie of judge, that
the line between material asnd merely formal matters is not
easily drawn, and that if a matter is merely formal it can
usually be proved by otﬁer witnesses. McCORMICK 147,

The proposal is in accord with Uniform Rule U2 in
#dopting the approach that the judge is incompetent. In
contrast, Model Code Rule 302 provided that the judge should
not, over objection, continue as Jjudge if he testified to a
disputed material matter. This approach is considered
unacceptable in view of the discussion in the preceding
paragraph.

Once the decision is reached in favor of a rule of
incompetency, the troublesome problem remains of thé
mechanics of handling the situation vhen it arises. Uniform
Rule 42 provides that the judge is incompetent "against the
objection of a party." Under this provision a party can, by
calling the jﬁdge, force upon his opponent a hard choice
between not objecting, wﬁich would result in allowing the

testimony, and objecting, which would vesult in excluding
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the testimony but at the price of continuing the trial before
a judge who might Qell feel that the objecting party had
reflected upon his integrity. The California draftsmen sought
to resolve the dilemms by adopting the Uniform Rule with
the addition of a provision that upon the making of the
objection the judge should declare a mistrial. California
Evidence Code § 703(b). This solution likewise empcwérs the
_party calling the judge to confront his opponent with a hard
choice, which now becomes one between not objecting,~with the
result again of allowing the testimony and objectira, with
the different but still undesirable result of the hardship
and expense of & new trial attendant upon a mistrial. The
latter has overtones of double jeopardy in criminal cases.
See, e.g., Commonwealth ex rel. Montgomery v. Myers, 422
Pa. 839, 220 A. 24 859 (1966), suggesting that double jeopardy
may bar a re-trial when a mistrial results from the .deliberate
act of the prosecutor. The California Evidence Code, § TO3(c),
purports to deal with this problem by providing that the
calling of the judge is deemed a consent to a mistrial and
the making of an objection is deemed a motion for a mistrial.
It may be doubted whether a court would be thrown off a strqng
constitutionél scent by this contrived disguise.

It is the act of calling the judge which brings the
problem into existence. Once a party has called the judge,

no really satisfactory solution seems to be at hand. Hence,
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the best solution seems/to lie in the direction of
discouraging parties from calling the judge in the first
place, The most effective way of achieving this objective
is to preserve the error without the necessity of making
any oi)jectio‘n at the trial. While "automatic' objections
ought in general to be avoided, a parallel is found in
Uniform Rule 43, which omits any requirement of an objection
when a juror is called as a witness in the trial. The case
of the judge as a witness is believed to call for the same
treatment, and the second sentence of the proposal is
designed to set at rest any doubt concerning the matier by
putting it in the category of "plain error.” See Rule 52(b),

Federal Rules of Criminal Procedure.
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First draft

Rule 6-06. Competency of juror as witness.

(a) At the trial. A member of the jury may not testify as

5‘* A P M‘wfg or L "‘f‘f%i Wg

a witness in the trial of-the case in Whldi hesis sitting as

~Juror. If he is called to testify, no objecticn need be

made in order to preserve the point for review.

(b) Inguiry into validity of verdict or indictment. Upon

>
an inquiry into the validity of & verdict or indictment of a juror

may not testify concerning the effect of anything upon his
mind or emotions as influencing him to assent to or’dissent
from the verdict or indictment or concerning his mental
processes in connection therewith. Nor may his affidavit
or statement by received for these purpo;es.

Comment
Subsection (a)
The considerations bearing upon the permissibility of
testimony by a juror in the course of the trial on which he

sits as juror differ only in detail from those evoked when

2
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the Judge becomes a witness. Heﬁce the discussion contained
in the Comment to‘proposed Rule 6-05 becomes relevant here.

The present proposal follows the pattern of that rule in
adopting Uniform ﬁﬁle 43, with the addition of the second
sentence for reasons previously indicated. 'Compare California
Evidence Code § TO4 and Model Code Rule 302, |

Subsection (b)

A familiar rubric, dating from the time of ILord Mansfield,
is that a juror may not impeach his own verdict. The matter,
however, is not that simple. Whether testimony, affidavits,
‘or statements of jurors offered for the purpose of invalidating
or supporting a verdict or indictment should be received in
evidence at all, and if so, under what circumstances, has
given rise to substantial differences of opinion.

Before turning to considerations of policy, some
illumination of the problem may be gained from examining
into the kinds of situations which arise. An exhaustive
catalog of the grounds for setting aside verdicts would exceed
the proper scope of this study, but a fair sampling should
serve the purpose, Matters which might be urged to impair a
verdict may be grouped in a rough chronological pattefn.

Some of the illustrations are susceptible of being placed in
more than one category. At best, the categories are inexact.

They are:
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(1) Falsely snswering on voir dire; (2) error at the
trial (inadmissible evidence received, improper argument,
incorrect instructions); (3) entire jury. receiving infor-
mation, usually but not always of an inadmissible character,
through chammels other than presentation as evidence in
regular course of trial (prior convictions, indictment for
another offense, using dictionary to ascertain meaning of
- disputed term in contract, referring to book for reaction
time in braking automoﬁile, unauthorized view by 6ne Juror
vwho describes to all); (U4) same but as to one Jjuror only
(unauthorized view); (5) extraneous influences (bribery,
newspaper stories commenting on weight or credibility of
evidence, misbehavior of bailiff); (6) misconduct of jurors
(separation during retirement); (7) improper method of
reaching verdict (majority, quotient, chance); (8) improper
mental operations and emotional reactions (misunderstanding
or disregard of evidence, misunderstanding or disregard of
instructions, considering election of accused not to take
the stand, belief that recommending mercy would avoid
death penalty, being overcome by weariness, being overcome
by unsound arguments of other juror).

The values sought to be promoted by a policy of excluding
evidence of any of the foregoing include freedom of delibera-

tion, the stability and finality of verdicts, and the protection
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of Jurors ageinst annoyance and harassﬁent. McDonald v.
Pless, 238 U.S. 264 (1915). On the other hand, simply
putting a Verdicf beyond alllréach can only result in
injustice and irregularity. It seems cbvious that some
accommodation must be sought.

The authorities are in virtually complete acéord.
that failure to reach a verdict on a sound mental and
emotional basis, nmumber (8) above, is not a proper subject
.of proof. Fryer, Notevon Disqualification of Witnesses,
SELECTED WRITINGS ON EVIDENCE AND TRIAL 345, 347 (1957);
Maguire, Weinstein, et al., CASES ON EVIDENCE 887 (1965);
8 WIGMORE ‘McNaughtoﬁ rev. 1961) § 2359. Wigmore justifies
exclusion on the grounds that to permit the evidence would
involve "the loss of all certainty in the verdict, the
impracticability of seeking for definiteness in the pre-
liminary views, the risk of misrepresentation after disclosure
of the vgrdict, and the impossibility of expecting any end
to trials if the grounds for the verdict were alloﬁed to
effect its overthrow." Id. Perhaps a more conVinéing reason
is that mental opefations and emotional reactions are highly
subjective and peculiarly within the knowledge of the individual
Juror and no.one else, If these matters are provable to
upset a verdict, the evidence must consist either of the

testimony of the juror or of proof of statements by him. In
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either event, the stability of the verdict is put completely
at the mercy of the juror, and tampering and harassmentvare
invited. The ease with which jurors may be approached and
convinced of haviﬁg made a mistake is illustrated by Grenz
v. Werre, 129 N.W.24 681 (N.D. 196kL), a negligence action
by guest passengers, in which an attack upon a verdict-for
plaintiffs was based upon ideutical affidavits by all jurors
that they agreed that defendant was not guilty of gross
negligence -but felt that plaintiffs should recover something.
The court refused to disturb the verdict. See also Davis ¥.
State, 328 S.W. 24 315 (Tex. Cr. App. 1959), in which the
trial judge denied a motion for new trial supported by an
affidavit that the jurors had "received other and new evidence"
from a fellow juwror in the form of a statement that the accused
had probably been committing the same.kind of offense previously.
The reversal of this latter ruling can best be explained in
terms of the peculiar Texas practice in this area. Note,
25 U. Chi. L. Rev. 360 (1958).

In addition to number (8), similar counsiderations would
seem to apply to number (U4) of the enumeration above, i.e.
the obtaining of information irregularly by one particular
Juror only. Since the factors militating against admission

of the evidence in this instance, however, are not present

o5

when the witness is a non-Juror the rule of exclus¢on should Jﬁﬁﬂ ;ya#jggwu
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be phrased in terms of incompetency of the juror rather than
exclusion of the evidence Withdut regard to source. The fact
that, as a practical matter, the sole source of informatiion
as to the mental operations and emotional reﬁctions of a juror
is the juror himself, either through his testimony or state-
ments, suggests dealing with the entire matter in termé of
incompetency. This is the approach taken in the proposal.
It has the added advantage of dealing with the problem in the
familiar language of the incompetency of the juror to impeach
his verdict.

Outside the area of mental bperations and emotional
reactions, discussed above, the pattern of the authorities
is less certain. Probably the weight of the :cases is against
permitting a juror to disclose what transpired in the jury
room, though testimony as to irregularities occurring there
is allowable if from other witnesses. With respect to
allowing aAjuror to testify concerning irregularities which
took place outside the Jury room, the authorities are divided.
Maguire, Weinstein, et al., CASES ON LVIDENCE, 888 (1965);
8 WIGMORE § 235h4: Model Code of Lvidence, Rule 3Ql‘Comment.

Using the door of the Jury room as the dividing point
has not proved satisfactofy. The Supreme Court has refused
to accept i1t. Compare Mattox v. United States, 146 U.S. 140

(1892), setting aside a verdict in a murder case on the basis
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of jurors! affidavits that a highly prejudicial newspaper
account had been read to the Jury during their deliberations,
and McDonald V. Pless, 238 U.S. 264 (1915), refusing to allow
the testimony of a juror that the verdict was a quotient,
reached pursuant to agreement to abide by an average. In
both cases the jury room was the scene of the alleged
impropriety.

The trend over the years has been in the direction of
allowing the bYestimony éf Jurcrs as to all irregularities, except those
whose existé;ce can be determined only by exploring the
consclousness of a single particular juror. The old leading
cases are Wright v, Illinois & Miss. Tel. Co., 20 Iowa 195
(1866), and Perry v. Bailey, 12 Ken. 539 (187h), pointing
out that it is the fact of irregularity which avoids the
verdict, that the best source of proof is the jurors them-
selves, and that no risk of abuse is present when the matter
is something overt, not resting solely in the consciousness
of a particular juror. Both cases are quoted at length in
8 WIGMORE § 2353 (McNaughton rev. 1961). More recently, the
case attracting the most attention is State v. Kociolek, 20
N.J. 92, 118 A.2a 812 (1955), also quoted in Wigmore, id.,
and commented upon in numerous law reviews. The court reversed
the triel judge's denial of a motion for new trial supported

by the affidavit of a juror that the jury had been present in
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the courtroom when accused pleaded to a different indictment
and had discussed it during tbeir deliberations. The opinion,
by Mr. Justice Brénnan, is a vigorous attack upon the traditional
- rule against allowing jurors to impeach their verdict. It
calls attention to,the unwisdom of allowing the tgstimony
of a tompeepingbailiff or. other spying court officer (or
chance Zaccheus) but of disallowing the testimony of those
who really know what happened. The opinion then rejects any
distinction between matters taking place within and.without
the jury room and concludes that the proper dividing line
for impeaching testimony is between mental processes on the
one hand and the existence of conditions or the cccurrence
of events calculated to exert an improper influence on ;he
verdict, on the other hand.

The proposal accepts these arguments and imposes no
incompetency beyond matters lying only within the consciousness
of an individual juror. It will be observed that the effect
of the proposal is also to exclude testimony’aé to mental
processes and emotional reactions when offered to support
a verdict, e.g. testimony by a juror that he was not influenced
by an erroneogsly admitted item of evidence or an improper
argument, While it is true that the exclusion of the evidenée
leaves the question of actual effect unanswered except some -
what speculatively by reference to what it might be expected

to be on a hypothetical reasonable man or jury, the perils
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ipherent iun admitting the evidence, wheﬁher to impeach or
support the verdict, are believed to predominate.

The propééal'follows Uniform Rule 4l except for being
phrased in terms of incompetency rather than admissibllity.
The proposal is élso consistent with Model CodeARule 301,

Once having stated what is prohibited, the question
remains whether the rule should also state what is permitted.
~ Model Code Rule 301, in addition to excluding evidence of
the juror's mental proéesses, expressly provides that any
witness, includ%gg a juror, may testify to any other material
matter, including "any statement or conduct or condition of
any member of the jwy, whether the matter occuwrred or
existed in the jury room or elsewhere; and whether during
the deliberations of the Jury, or in reaching or reporting
its verdict or finding . . . ." Uniform Rule U4 approaches
the gquestion in more diffident fashidn by stating that the
rules (a) do not exempt a juror from testifying to these
matters if the law of the state permits, and (b) do not
exempt a grand Jjuror from testifying in a lawful inquiry.
The actual content of these provisions is obviously slight.
The New Jersey draftsmen included an affirmative provision
phrased in térms of admissibility rather than competency,

. but otherwise similar to Model Code Rule 301. Report of New

Jersey Supreme Court Committee on Evidence 79 (1963).
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California Evidence Code § 1150 is substantially the same.
In the view of the Reporter these provisions woculd be improved
by phrasing them in terms of competency, since the real
controversy has not centered upon what evidence is admissible
but- wpon who may give it.
| The proposed rule, unlike those meﬁtioned in the preceding
paragraph, makes no effort to cover the affirmative éspects
of the situation. A general provision that all witnesses
are competent except as otherwise provided (proposed Rule
M;Ol), together with a general préyision that all relevant
evidence is admissible except as otherwise provided‘(proposed
Rule 4-02), ought to make it ampiy clear that the evidence
is admissible and that a juror may testify to it, excépt
to the extent of the prohibition in paragraph (b) of the
proposal.

Finally, the proposal should be read in conjunction with
Rule 6(e) of the Federal Rules of Criminal Procedure; govern-
ing the secrecy of grand jury proceedings. The latter rule
contains a prohibition againét disclosure of "matters‘occgfring
before the grand jury," except when directed by the éburfbunder
specified conditions. The testimony prohibited by tﬁé pfaposal.
" does not fall within the category of "matters occurri;g b;fore

the grand jury," and hence no conflict{is_appareht. \Theffa

Criminal Rule further provides: "No obligation of secrecj”may
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be imposed upon aﬁy person except in accordance with this
rule.f Considering the purpose and spirit of the Criminal
Rule, the prohibition contained in the proposal can scarcely
be regarded‘as an "obligation.of secrecy; " fhe purpose is
wholly different, and the matter is one of competency Qf
witnesses and of certain evidence, a refusal to give‘effect;
to disclosure rather than trying té prevent disclosure.

If the Committee should conclude that the wholly negé-
tive approach of the proposal néeds to be implemented by
provisions affirmatively setting forth what evidence is
admissible and who may give it, then careful consideration
will have to be given to Rule 6(e) of the Criminal Rules

in drafting.
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First draft

Rule 6-07. Who méy impeach. The credibility of a witness

may be attacked by any party, including the party calling him.

Comment

Seemingly without exceptibn, the modern writers have
- opposed the traditional rule that a party is not permitted
to impeach his own witﬁeéé. JIllustrative are Iadd, Impeach~
ment of One's Witness--New Developments, 4 U. Chi. L. Rev.
69 (1936), in SELECTED WRITINGS ON EVIDENCE AND TRIAL 410
(1957); California ILaw Revision Commission Study, IV, Witnesses -
71k, bl (1964); Maguire, Weinstein, et al., CASES ON
EVIDENCE 299 (1965); McCORMICK § 38; 3 WIGMORE §§ 896-918.
The literature is extensive.

Complete judicial rejection of this judge-made rule, as
in United States v. Freeman, 302 F.2d 347 (24 Cir. 1962),
is still a comparative rarity.‘ Nevertheless, piecemeal case
law exceptions have made very substantial inroads. The
decisions are collected in 3 WIGMORE § 905. They disclose a
variety of situations in which the rule is held to be inappli-
cable. "Surprise" is a frequently encountered ingredient.
" A witness may surprise the party calling him by telling a

different story or by disclaiming any knowledge or recoliection.
e
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Some of the cases limit the calling party to calling the
attention of the turuncoat witness to a prior statement or
otherwise leadingbhim in a manner calculated to "stir his
conscience and refresh his recollection." Others, however,
permit proof of the prior statement itself by way of impeach-
ment, particularly if it is "damaging" to the cause of the
calling party. What coustitutes surprise is, of course,
the subject of decisions in great variety. When both sides
call a wituness, impeachment may be permitted in the form of
prior statements inconsistent with the testimony given for
the opponent. The compelled witness, e.g. an attesting witness
to a will, is usually impeachable by the party calling him.
Court's witnesses may be impeached by either party. And,
finally, if a party knows that his witness is vulunerable to
impeachment, he is completely within the bounds of acceptable
practice in bringing out the dameging matter and mitigating
it as best he can. In fact, disclosure by the prosecution
has been said to be a dubty. United States v. Freemgn, SUPYe.,
and see Nepue v. Illinois, 360 U.S. 264 (1959).

Encroachments upon the rule by statutes and rules have
also been substantial. Perhaps the most commonly encountered
oné is found in conjunction with provisions for calling an
adverse party, or someone closely connected with him, as a
witness. He may usvally be cross-examined and impeached.
An illustration is Rule 43(b) of the Federal Rules of Civil

Procedure:
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"A party may call an adverse party or an
officer, dirgctor, or managing agent of a
public or private corporation or of a partner-
ship or association which is an adverse party,
and interrogate him by leading questions and
contradict and impeach him in all respects as
if he had been called by the adverse party...."
- It is followed in the numerous states adopting the Federal
Rules. Some of the statutes and rules limit the kind of
impeachment which can be directed against these hostile-as-a-~
matter-of-law witnesses, e.g. the Illinois Civil Practice
Act which allows the calling party to impeach only by prior
inconsistent statements. Ill. Rev. Stats. 1965, c. 110 § 60.
Some states observe this same limitation on method of impeach-
ment but allow it to be used agéinst any witness found by
the judge to be adverse. 20 N.M. Stats. Auno. 19534§ 20-2-h;
12 Vt. Stats. Anno. 1959 § 1642; 8 Va. Code Anno. § 8-292.
New York reguires no particular category of witness but
limits impeachment to a priocr inconsistent statement either
in the form of a writing signed by the witness or given under
oath. N.Y.C. P.L.R. § U514; 5 Weinsteiun, Korn and Miller,
NEW YORK CIVIL PRACTICE §§ 4514.01, L4514.08. Massachusetts
also permits the calling party to impeach any witness by
the usg‘of any prior statement, but without regérd to whether

written or oral. Mass. Laws Anno. 1966, c. 233 § 23,
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These judicial and legislative inroads upon the rule
against impeaching one's own witness leave one with the
impression that tﬁere is no déep conviction supporting the
rule, Nevertheless enough remains of the rule to require
examination of its policy bases before reaching a decision
whether to abolish it entirely. Dean Ladd has subjected
the rule to a searching analysis, which in essence sets the
pattern for the discussion which follows. Op. EEE-: supra.

The first reason advanced to support the rule is that
a party by offering a witness holds him out as worthy of
belief. Possibly a hangover from the days of compurgatofs
and oath helpers, the theory rests upon the wholly false
assumption (except perhaps for character witnesses and
experts) that a party exercises free choice in selecting
his witnesses. To regard the rule as an essential corollary
of the adversary system involves a fundemental misapprehension
of those aspects which make the adversary system a powerful
instrument for ascertaining truth.

The second reason advanced is tﬁat to allow the
impeachment would give the calling party an inordinate power
of control over the witness. ‘The argument is essential;y
that the witﬁess can be blackmailed into testifying falsely
as desired. In fact, the result is to leave the party at
the mercy of the witness and his adversary. If the witness

testifies truthfully, the adversary may impeach him; if he
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testifies falsely, the adversary will not attack him, and
the calling party camnot. McCORMICK § 38, pp. 70-T71.
Moreover, the control theory fails further when the impeach-
ment is by a showing of interest, hostility, or bilas, since
coercive effect is lacking in these instances.

The third reason is fear that the jury will accept an
impeaching statement as substantive evidence. While it is
relevant only vwhen the method sought to be used is a prior
inconsistent s‘ta.tement, almost all cases of attempts to
impeach one's own witness in fact involve this method, and
it is here that the traditional rule has its principal
impact. McCORMICK § 28, p. Tl. It is also here that legis-
lative encroachments have been the most extensive. The
nroblem is essentially one of limited admissibility: for
purposes of impeachment, the statement is not hearsay; as
proof of the matters asserted, the statement is heafsay
when measured by strict standards. Several observations
will demcounstrate the unsoundness of precluding iﬁpeachment
on this ground. It does not bar impeaching an adversary's
witness, nor does it bar using the statément of one's own
witness to refresh his recollection or stir him conscience,
although in each instance the ;tatement is placed before the
‘ Jury and the seame dgnger would necessarily arise. More

fundamentally, however, it is believed that when the Committee
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reaches the subjeét of hearsay evidence it will take the
position that a pfior extrajudicial statement 1s not excludable
as hearsay if the declarant is available in court to be
cross-examined under oath thereon. This position receives
powerful support in McCORMICK § 39 and was £he view espoused
by Wigmore after his conversion from the contrary doctrine.

2 WIGMORE § 1018, m.2., It is found in Model Code Rule 503(5),
in Uniform Rule 63(1), and in modified form in California
Zvidence Code §§ 770, 1235. Virtually all the writers are
in accord, and suppcrt in the cases is increasing. A more
extended treatment will be given vhen the topic of hearsay
is reached. The matter is noted here merely as an additional
reazon for concluding that the rule against impeaching one's
o witness is unsound with respset to prior inconsistent
statements.,

In viewv of these considerations, the draft proposes
corplete elimination of the rulé against impeaching one's
wvn witness. This is the position of Uniferm Ruie 20,
derived from Model Code Rule 106. It is found in California
Zvidence Code § 785. In the words of the Comment to the
Uniform Rule:

"It makes the witness the witness of
the court as a channel through which fo get

at the truth."
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The other feature of Uniform Rule 20, 2llowing evidence

to support the crgdibility of a witness without any attack

thereon having been made, is dealt with in connection with

proposed Rule 6-09, infra.
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First Draft

Rule 6-08. Impeachment by evidence of conviction of crime.

(a) ‘General édmissibiliﬁy. For the purpose of attacking
the credibility of a witness, evidence is admissible that at
a time not unreasonably remote he was convicted of a grime
under the laws of the United Sfates of of any State or nation.
(1) punishable by death‘or impri;onmgnt'in excess of one
year orv(2) involviné dishonesty or false statement regardless
of the punishment.

(b) Method of proof. A prior comviction, offered for

the purpose of attacking the credibility of a witness, may
be proved by the record of the judgment or by a certified .
copy'théréof. If the witness is not the accused, pfior'con-
victions may be brought out on crbss-examination but only_
after satisfying the court, ouﬁside the presence of the jury,

of the fact of conviction.
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(c) Effect of pardon. If a pardon therefor on grounds

of innocence has been granted, a conviction is nﬁt admissible
for the purpose of attacking the credibility of a witness.

A pardon therefor on any grounds is admissible to mitigate
the impeaching effect of a conviction.

(d) Effect of appeal pending. The pendency of an

appeal therefrom does not render evidence of a conviction
inadmissible. Pendency of an appeal is not admissible.

Comment
The theoretical foundation for impeaching a witness by

evidence that he has been convicted of crime is an aspect

‘of character. The basic assumption is made that a person

acts in a manner consistent with his character, and the
conclusion is drawn that his character may then have a
significant bearing upon the probability that hé is_or is

not telling the truth. (Compare proposed Rule 4-05, generally
rejecting the circumstantial use of character evidence but
with important exceptions.) Conviction of crime then becomes

a method of proving character, along with opinion and

reputation evidenre. See proposed Rule 4-06 as to methods

of proving character. The theory of impeaching by evidence
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of conviction of crime is discussed in Ladd, Credibility
Tests—-Currént,TT%gﬁi 89 U. Pa. L. Rev. 166, 175-18k4; 3
WIGMORE §§ 926, 980; California Law Revision Commission
Study, IV. Witnesses 756 (196k4).

The initial general question whether the character of
a witness m;y properly be conéidered at all in appraising
his credibility has already been answered in the affifﬁative.
See Comment to proposed Rule 6-07. Consequently the key
question to be answered. at this point is whether convictions
ére an acceptable method of proving characterf

Proposed Rule 4-06 disallows evidence 6f specific'acté
to prove character.except when character is in issue in the
strict technical sense, and it must be conceded that a witness
does not place his character in issue in that sense by
testifying. The present proposal therefore represents a
departure which requires justification. Concededly, in
impeachment by conviction it is the underlying act of
committing the offense which is relied upon to gstablish
character; the conviction'merely establishes that the abt
was committed. The reasons for exéluding specific acts as
proof of character are the danger of umfair prejudice, of
confusion-of the issues, and of misleading the jury, waste
of time (as to those see Comment, proposed Rule 4-0k), and
surprise (see Comment, proposed Rule 4-05). These reasons

disappear or diminish to a large extent when the specific
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act is the subject of a conviction. A person may be expected
to knbw and remember the occasions when he has been convicted
of érime, and, if the inquiry is limited to the fact of -
conviction and the nature of the crime, risk of wasting

time or creating confusion by exploring collateral issues

is slight. 3 WIGMORE § 979. With these risks eliminated,
the principal grounds for rejecting the most convincing

proof of character, specific acts (Corment, proposed Rule

' L-05), are no longer present. Trve, some further objections
may be rasied. It is certainly arguable tﬁat a single act
does not afford a sound basis for Jjudging character. See
Ladd, op. cit., at 177. Bub a fair answer is that the
question is one of relevancy and the evidence méets tﬁe

test of relevancy stated in proposed Rule 4-0l, It may also
be urgéd that a rule admitting convictions tends to dis-
courage witnesses from stepping forward and testifying,

yet experience seems to demonstrate that no.serioué obstacle
has resulted from the practice. The case of the accused

who elects to téke the stand presents a special situation,
requiring separate consideration.

Once the view is accepted that the character for
veracity df-a witness should be provable by convictions,
attention naturally turns to deciding what kinds of convictions
should be alloﬁed. Examination of fhe practice in different

states discloses some variety in pattern. Probably the most
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frequently encountered is conviction of a crime falling
within the group of treason, felony, and crimes in the
nature of gg;ggé gg;gi. These are the crimes which at
common law_disqualified the witness but have been switched
over from disqualification to impeachment. 3 WIGMORE §- 980;
Ladd,A*Q. cit. at 17Th. An offénse was a felony in the éarly
English law if conviction resulted in forfeiture of lands
and goods to the crown, in addition to other punishment
provided by law. Today the term felony has no precise
mMeaning in American law‘and depends uponllocal statﬁtes;
commonly the word indicates the graver crimes, perbaps'in
terms of the measure of punishment as in 18 U.S.C, § 1
which defines a felony as a crime punlshable by death or
imprisonment for over one year. See Black's Law Dictionary
764k (3rd ed.)‘. In some states, California, for example,
whether a criﬁe is a felony depends upon the sentence
actually imposed. California Iaw Revision Commission study,
IV. Witnesses 758 (1964). Another fairly common pattern
admits aﬁy conviction of a crime created by statute,
presumably relying on a sense of the ridiculous to keep out
such matters as trafficiconvictions. Some allow convictiéns
only of crime; supposedly indicating an unveracious character,
varicusly described as crimes involving moral turpitude or
crimes in the nature of crimen falsi. Finally there is ébme

authority for leaving the matter to the discretion of the
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trial judge, a result reached by so construing the applicable
statute, though not without a vigorous dissent, in Iuck v.
United States, 348 F.2d 763 (D. €. Cir. 1965). In the whole
area, terminology tends to the inexact, and lines of
demarcation are indistinct. Governing statuteé are collected
in 3 WIGMORE § 987. The practice in various jurisdictions is
described in Ladd, op. cit. at 175; Levin, The Impact of the
_Uniform Rules of Evidence on Pennsylvania Law, 26 Pa. B. A,
J. 216, 222 (1955); Notes 42 B.V.L. Rev. 91, 66 Dick L. Rev.
339, 23 Ohio St. L. J. 1k, 113 U, Pa. L. Rev. 382, 9 Wes.
Res. L. Rev. 218, 1959 Wis; L. Rev. 312; Maguire,'Weinstein,
et al., CASES ON EVIDENCE 320 (1965); McCORMICK § U43.

An ‘argument with considerable logical appeal can be
made for limiting provable convictions to those for crimes
which demonstrate a propensity for untruthfulness. One
aspect of the argument depends upon analogy to the use of
reputation evidence to prove chapacter. In the latter situa-
tion, general reputation evidence is not allowed, and
evidence is restricted to the pertinent trait of truthfulness.
McCORMICK § 44, at p. 95. It is then argued that logic
compels similar limitations upon the usé of convictions.
However, thé validity of the analogy is questionable. In
the reputation situation, the natu?e of the subject of

inguiry makes it "clear that in this elusive realm of opinion
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as to reputation as to character it is best to reach for the
highest degree of relevaency that is obtainable.” Id. 1In
contrast, few things in the field of evidence are more
concrete than convictions of crime. Hence it can be
concluded that the argument is by no means compelling.

The essential inquiry theh remains what crimes ought
to be included. The proposal adopts the appfoach derived
from the common law grounds of incompetence: (a) crimes
which in essence are felonies according to'federal standards
and (b) lesser crimes involving dishopesty or'falselstatement.

As to offenses which fall in the felony class, the
proposal rejects the theory that only crimes involving
dishonesty or false statement furnish clues of value in-
appraising the credibility of the convicted person. Instead
it assumes that the commission of even a single major crime
reflects significantly upon credibility. The reasoning is
simple: acts are comstituted major crimes because they in-
volve substantisl injury to and disregard of the rights of
other persons or the public. That is vwhy théy ﬁave been
made crimes. A demonstrated instance of this kind of behavior
indicates a willingness to engage in conduct which inflicts
injury wpon and disregerds the rights of others énﬁ the public.
The giving of false tesbtimony falls within this pattern.' In
essence, the approach depends upon a broader view of charécter
than ié taken in most other situations (cf. proposed Rule

k-05), but it is character demonstrated most convincingly.
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The proposal has the added advantage of obviating, in felony
situations, the need for making such distinctions as classifying
rape‘as an honest and foithright crime but seduction as one
involving dishbnesty and false statement, and of wrestling :
'with'possible differences between murder committed in the

course of a theft and one in the heat of passion. There may

be major crimes of the mala prohibita variety which do not

bear upon character. If so, thén the good sense of counsel
“would indicate not offering the evidence, and if it is never-
theless offered the jury should be able to cope with it,
probably to the disadvantage of the offeror. This feature

of the proposal is exactly opposite ﬁo Uniform Rule 21 and

Model Code Buie 106, both of which limit evidence of counviction -
of crime to those involving dishonesty or false statement. -
Compare California Evidence Code § 788, allowing convictions

‘of felonies generally.

With respect to lesser crimes, the proposal follows the
pattern of Uniform Rule 21 and Model Code Rule 106, in
admitting those‘involving dishonesty or false stétement.
Compare California Evidence Code § 788 which allows no crime
below the grade of felony. At first glance the proposal may
in this respect appear to be inconsistent with its ﬁreatment
of major crimes. The differences, however,.between the two

situations are substantial. The relatively insubstantial
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nature of the lesser crimes reqﬁires the drawing of a line
of exclusion at some point. No one would argue for admitting
ordinary traffic offenses, for example. Here the relevancy
of many-dffenses>becomes far less épparent, and s stricter
view. seems not only justified but required. Problems of
distiﬁguishing crimes which involve dishonesty or false
statement from those which do rot will still have to'be
dealt with, but at this level they seem to diminish in
acuteness.

In formulating a rule for impeachment bﬁ'evidence of
conviction in the federal courts, regard must be had for
the incompletenéss of the system of criminal law created by
the federal code due to inherent constitutioﬁal limitations.
To illustrate, 18 U.S.C. c.3l, treats of embezzlement and
‘theft in terms of public property and money, things used in
printing money and the like, federal court officials; federal
officers, banks which are members of the Federal»ReserVE~'
System or insured by the F.D.I.C., federal len@ing agencieé,
interstate or foreign shipments, special territorial ana
maritime jurisdiction, Indian couﬁtry (§ 1153), and Post
Office (§§ 170k, 1707, 1708). The area thus bounded is no;;
of sufficient dimension to include cases of plain ordin&ryl
theft and embezzlement which lack the necessary federal .?&
overtqnes.' Hence resort must be had to the laws of the K

states, a procedure which the Congress has been willing ﬁé;
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follow in other appropriate situations. ©See, e.g., the
Assimilative Crimes Act, 18 U.S.C. § 13, making offenses
under state law applicable to the special territorial and
maritime jurisdiction of the United States. Cf. Giammerio
v. Hurney, 311 F.2d 285 (3d Cir. 1962), evaluating an
Australian larceﬁy conviction in terms of the District of
Columbia Code for deportation purposes. In so doing, it
seems wise to evaluate‘the crime, as to whether serious
 enough to impeach, in terms consistent with the federal
definition of felony (subject to imprisomment in excess of
one year) rather than to adopt the state definiticns, which
vary considerable. See United States v. Green, 140 F. Supp.
117, 120 (E. D. N.Y. 1956), aff'd 2kl F.2d 63 (24 cir.),
aff'd 356 U.S. 165. This sensible approach is found in |
People v. Kirkpatrick, 413 I1l. 595, 110 N.E. 24 519 (1953),
‘denying admissibility to a conviction under the DyeriAct,
a federal felony, since the most closely analogous'crime
under Illinois law, receiving stolen property, was not
included in the statutory list of crimes usable>for impeach-
ment purposes in Illinois. The only alternative to this
sort of borrowing procedure would be to. itemize the major
crimes in detail or to refer to the District of Coiumbia
Code, neither being attréctive solutions.

Military convictions fall within the terms of the
proposal and should not present problems different from

ordinary convictions. Juvenile delinquency adjudications,
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hdwever, are more difficult to deal with. The general
patfern of juvenile court legislation is that an adjudication
of delinquency is’not_a conviction. Hence it is reasocned as
a matter of construction that a juvenile adjudicatidn may hot»
be used to impeach, a éonclusion which is said to be rein-
forcéd by the policy considerations underiying thig kind of
legislation. Thomas v. Unlted States, 121 F.2d 905 (D.C.
Cir. 1941). Statutes are collected in 1 WIGHORE § 196. It
may be argued that since it is the underiying act which im-
'peaches, distinctions between convictioﬁs aﬁd juveﬁile adjudi~
 cations are not significant, and also that impeachment is -
pot one of the disédvantages sought to be protected against.
See dissenting opinion, Thomas v. United States, supra. |
Wigmbre was outspoken in his condemnation of the prevalling
practice of disalloving the use of juvenile adjudications

.to attack crédibility, especially when the witness is the
complainant in a case of molesting a minor. 2 WIGMORE § 196;
3 id. §§ 92ka, 980. It is submitted, however, that these
arguments are outweighed by the policy considefations under-~
lying Jjuvenile legislation plusréroblems of practiéal
-administration vhich would arise, in attempting to use
juvenile.adjqdications to impeach, by virtué of common
statutory provisions requiring that juvenile records be kepﬁ
confidential; that they be released only by court»order,-

that they be destroyed after a relatively short time, the
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nature of many adjudications, and so on. Consequently, the
proposal is phrased in terms of conviction of crime, thus
excluding juvenile adjudications. If this is unacceptable
to the Committee PR poésible alternative would be a
provision granting the trial judge discretion to admit a
Juvermile adjudication if it amounted to aAdefiuitive finding
of the commission of a crime of impeachment grade and if

exclusion would raise a grave danger of a miscaxwiage of
justice. An approach along these lines would be feasible
under a statute similar to the 1965 Illinois act which
requirés an a.dvérsary-type hearing to determine whether "che
Juvenile has committed an offense and, if the determination
is affirmative, a second-stage dispositional hearing. Ill.
Rev. Stats. 1965, c. 37 §§ TOl-1 to T08-K. The comments
upon Ajuvenilé -court procedures in Kent v. Unlted States s
383 U.S. 541, 555 (1966) mey foretell a trend toward
enactments of this kind. The outcome of In re Gault s 99
Ariz. 181, 4OT P.2d 760 (1965), probable jurisdiction noted
38k U.S. 997 (1966), should be significant.

o time limit is recognized in most of the stabtutes
governing impeachment by evidence of comviction , though it
may well be "chat {;he good SenseA of counsel may recommend |
against offending the jury by drédging up long bygone misdeeds.
Nevertheless, the good sense of counsel has not always
acbieved this result, and cases of proof of convictions 15

and 20 years earlier are not uncpmon, In Michelson v. United
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states, 335 U.S. 469 (1948), the Government queried a
character witness for the accused about an arrest 2f‘years '
previously. In the interest of keeping matters within
bounds, the propoéal limits conviction proof to those not
unreasonably remote in time, a provision designed to allow
the Judge to consider the natﬁre of the crime and other
circuﬁstances in deciding whether to admit of exclude.
Recent judicial authority shows some tendéncy to follow this
view, Comment, 17 U. Pitt. L. Rev. 299. It finds support
in Ladd, Credibility Tests--Current Trends, 89 U. Pa. L.
Rev. 166, 189 (1940), suggesting aﬁ analogy to reputation
evidence which generally is required to be not too remote
in time.

By far the most troublesome aspect of impeachment by
evidence of conviction is presented when the witness is the
‘accused himself. The conventional view, unhesitatingly
supported by Wigmore, has been that an accused who elects -
to take the stand is subject to impeachment precisely like
any other witness, inclu&ing proof of conviétién. 3
WIGMORE §§ 889-891. Yet there ié apparently an increasing
uneasiness over the acceptability of this approach. 'Thus it
is said that the admission of this particular variety of
impeaching evidence not only casts doubt upon his crédibilit&.
"but also may result in casting such an atmosphere of aséersion

and disrepute about the defendant as to convince the jury
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that he is an habitual law breaker who should be punished
and confined for the general good of the community."
Richards v. United States, 192 F.2d 602, 605 (D.C. Cir.
1951). The same idea has been stated somewhat more colorfully
by Déan Griswold:

"We accept much self-deception on this.

We say that the evidence of the prior

convictions is admissible only to impeach

the defendant's testimony, and not as

evidence of the prior crimes themselves

[to prove vad character]. Juries are

solemnly instructed to this effect.

Is there anyone who doubts what the

effect of this evidence in fact is

on the jury? If we know so clearly

what we are actually doing, why do

we pretend that we are not doing

what we clearly are doing?" Griswold,

The Iong View, 51 A.B.A.J. 1017, 1021,
(1965).

The probability of drawing the wrong and forbidden inference
of bad character and hence substantive guilt, rather than
the permissible inference of unveracious character and hence
falsity of testimony, is no doubt enhanced when the érior
convictions are for the same crime as that now charged.
Illustrative is State v. Adams, 257 Wis. 433, 437 W.2d 446
W (1950), in which an accﬁsed on trial for abortion was
impeached by proof of four earlier abortion convictions.

It is true that in proposed Rule 4-05 the position is
taken that evidence of other crimes is not excludable when
‘offered for an ostensibly non-character purpose, such as

motive and so on, despite the risk that the impermissible



~107~

inference of bad character may be drawvn. It is quite possible ‘
that the need fpr the evidence of other crimes is more
pressing in those situations*than in this one. In any evegt,
the growing dissatisfaction with the traditional rule is
of sufficient dimensionAto require exploration of possible
alterﬁativesh

The University of Chicagoe jury study tends to impléement
the doubts which have been raised about the acceptability of
impeaching the accused by evidence of conviction. A signifi-
cant factor in causing judges to disagree with verdicts of
acquittal was shown to be knowledge of the judge that accﬁsed
had & prior record, which was not disclosed to the jury.
Kalven and Zeisel, THE AMERICAN JURY 124, ‘126-130 (1966).
Defendants elect to testify in 82% of the cases. Id., 137-138.
The decision to testify has a high correlation to the absence
of a prior reéord. id. 4k-145, If he has no record, he
elects not to testify in only 9% of the cases, but if he has
a record the figure rises to 26%. Id., 146. Whether the
prior coﬁvictions involved similar or diffefént'crimes is of
slight significance. Id., 147-148. When the prior record
is disclosed, no attempf is made by the study to draw a line
between effect.on credibility and general probability of
guilt., 7Id. 180-181.

The most obvious change of approach would involve a
swing to the opposite extreme by adopting a rule which simply

prohibited any impeachment by evidence of prior convictions
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when the witness was the accused. Two arguments méy be
advanced in favor of such a rule: (1) No real need exists
for impeaching the accused, since the jury is quite aware
that he is strongly motivated to testify falsely. DNote,

66 Dick. L. Rev. 339. (2) The actual legitimate impeachiﬁg
effecf of conviction evidence is always siight when weighed
agains£ its prejudicial effect. See authorities gbove., A
compelling counter-argument is that a rulé of complete ex-
clusion enables an accused to appear as a person entitled’

to full credence when the fact is to the conﬁrary.. See
McCORMICK § 43, at p. 94. This counter-argument acquires .
added force when it is realized that the rejection of
evidence of conviction practically alsc requires the abandon-
ment of reputation evidence as an approach to the character
for veracity of witnesses. The latter point will be adverted
to in later discussion.

If, then, neither of the extremes is calculated to
reach proper results, are there intermediate positions
which may be more consonént with striking a 5aiance between
the public interest and the interest of the accused?
Several which may be suggested are, with brief commeuts,
as follows: .

(1) Allow only crimen falsi. This would exclude most
of the serious crimes heretofore in this comment considered

as having é substantial impeaching effect. Also, if the
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charge on trial were crimen falsi, the damage from similar
crime evidence,woﬁld be present.

(2) Exclude if the crime. is similar. While this approach(
would eliminate the most obviously damaging evidence of othér‘
crimgs, it would still admit evidence with a very high>degr¢e
of probability of misuse. Mofeover, pure coincidence would
deterﬁine admission or exclusion. |

(3) Counfine the evidence to the fact of conviction with-
out disclosing the kind of crime. This‘suggestion loses
'sight of the fact that it is the basic act, not the conviction,
which impeaches. How a jury would be expecﬁed}to assess a
conviction for an undisclosed type of crime is not apparent.
The difficulty is great epnough when the nature of the crime'
is disclosed. '

((h) Admit conviction evidence only if the accused first
'introduces evidence admissible solely for the purpose of
supporting his credibility. This approach, combined with a }

K

general limitation to crimes involving dishonesty or false;‘

b

statement, is taken by Uniform Rule 21, derived from Modelf%

o
4

Code Rule 106. Several observations must be made. Firsﬁ,& N
the Uniform Rule is premised upon the admissibility of -
evidence to support credibility in the abseﬁce of any attack
thereon, a reversal of existing law to the extent that the
evidence relates to good character for veracity. California

Lew Revision Study, IV.. Witnesses T65-766 (1964); MeCORMICK
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§ 49, at p. 105; 4 WIGMORE § 1104. While Uniform Rule 20
speaks ounly in general terms of the admissibility of evidence
in support of credibility, following in the steps of Model
Code Rule 106, neither comment emphasizes the departure from
existing law, nor does either contain any specification

of the kind of evidence which is contemplated.‘ In the
discussion of the Model Code, however, it was assumed that
the supporting evidence would be of good character for
-vera.city. 19 A.L.I. Proceedings 9%, 112, 113, 11k, 119, 120
(1942). This conclusion is supported by the fact that other
supporting evidence is generally regarded as admissible and
requires no special treatment. Compare Californis Evidence
Code § 785 and § 790. It is, then, evidence of good character
for veracity which is relied upon to open the door to proof |
of conviction. Second, the Uniform Rule seems to involve
éerious difficulties of practical'administration. I? rejects
evidence of conviction unless the accused offers evidence

of good character for veracity. This is not, however, a
compleﬁe rejection of the view that an accused, like any
witness, by the act of testifying puts his character for
veracity "in issue." It is merely a limitation of the cir-
cumstances under which bad character for veracity may be
_ shown by convictions. Other methdds, notably had reputation,
and now opinion, remain undisturbed. Consequently, if an

accused testifies, the prosecution may call witnesses to
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testify to his bad reputation for truth and veracity. Uﬁless
the accused is satisfied to let this evidence go unrebutted,
an unlikely event, he will call rebuttal witnesses %o testify
to good reputation, and at this point another door-opening
occurs, since it seems inconceivable that inquiry at least

as to crimen falsi should be denied the cross-examiner. The
scheme simply seems unworkable unless the committee is pre-
pared to reject al; variety of attacks upon the character of
the accused for veracity. No proposal thus far advanced

goes that far.

(5) Another type of door-opening is found in the English
Criminal Evidence Act. 1898, sSt. 61 & 62 ijict. c. 36. For |
text see 2 WIGMORE § 488, and for analysis see 1 id. § 19ka.
The statuﬁe forbids asking the witness accused about prior
convictions unless he has offered evidence of his own good
character, has impugned the character of prose;utiOn witnesses,
or has given evidence against another person chargéd with
the same offense. Since the reference to his own good
character is not limited as to trait, the emphésis is on
character generally rather than on character for veracity,
and it is seen that the first provision is on the familiar
ground of putting character in issue generally. Why attack-
ing the character of prosecution witnesses should open up
his character, as in the second provision, is difficult to

follow. The third provision allows a co-defendant the tactic .~

of - impeachment by proof of conviction which the crown is
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denied. It is believed that this English statute offers
little in the wéy of helpful suggestion.

(6) Some gain may result from allowing prior convictions
to be proved only bj the recbra. This practice is followed
in some states. People v. Halkens, 386 Ill. 167, 53 N.E.2d
923 (19h44); Buck v. Commonwealth, 107 Pa. 486 (1884); ILevin,
The Impact of the Uuiform)Rules of Evidence on Pennsylvania
Law, 26 Pa. B.A.Q. 216, 223 (1955); Notes 66 Dick. L. Rev.
339, 113 U. Pa. L. Rev. 582, 392, While it does not close
. the door upon impeaching the witness-accused by prior
convictions, it may well tend to encourage him to take the
stand by giving assurance that the ?roof will assume the
least inflammatory fofm possible and will not encourage
collateral inquiries.

The conclusion seems inescapable that none of the fore-
. going proposals offers a wholly acceptable solution of the
problem of the witness-accused. The exclusionary pblicyrqf
Uniform Rule 21 was, as is emphasized in the Comment,
buttressed by the provision of Rule 23(4) allowing\the,
prosecutor to comment upon the election of the accused not
to testify. Both Wefé designed to implement a basic policy
of encouraging, in fact almost compelling, the accused to
take the stand, The decision in Griffin v. California, 380
U.5. 609 (1965), imposiﬁg a constitutional restraint upon
comment, destroys the base for Uniform Rule 23(4). While

the arguments advanced by the Uniform draftsmen in favor of
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Rule 21 are not thereby demolished, their force is somewhat
weakened. On the other hand, perhaps this essentially odd
bit of horsetrading (minus convictions for plus comment)
never had any reél validity in the first place.

The Reporter finds himself in the position of having
to return a Scofch verdict. In the absence of acceptable
alternatives, the proposal coptinues the traditional practice
of allowing the witness-accused to be impeached by convictions,
subject to the modest amelioration produced by limiting )
proof to the record as provided in subsection (b) of the
proposal. This solution will engounter substantial
disapproval. See McGowan, J., in Luck v. United Statbes,

348 ¥.24 763, 768-769 (D.C. Cir. 1965); Schaefer, Police

Interrogation and the Privilege Against Self-Incrimiﬁamion,

61 Nev. U. L. Rev. 506, 512 (1966). On the other hand, it

is the view incorporated in California Evidence Code § 788

(which lacks the limitation on method of proof). The only

realistic alternative is to exclude the evidence altogether.
Subsection (b)

The proposed subsection deals with the methods of proving
convictions., In all cases the record is a proper means, and
in the case of the witness-accused, consistently with the
discussion under subsection (a), the only means. Convictions
of other witnesses may be brought out on cross-examination,

as under existing practice in most jurisdictions. In order
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to avoid fishing expeditions, with possible unfounded insinu-
ations, questions concerning convictions are aisallowed
unless the cross-examiner has first satisfied the court of
the fact of conviction. This is along the lines suggested
by the 1954 Committee on Administration of Justice of the
California State Bar, as deécribed in California Law Revision -
Comﬁission Study, IV. Witnesses 760 (l96h5. Support for
"the requirement is. found in the cases. People v. Perez,
58 Cal.2d 229, 23 Cal. Rptr. 569, 373 P.2d 617 (1962).
And see Michelson v. United States, 335 U.S. 469, 481 (1948),
speaking with approval of the manner in which a trial Judge,
confronted with cross-examination of a character witness
about an earlier arrest, 'satisfied himself that counsel
was not merely taking a random shdt at a reputation imprudently
exposed or asking a groundless guestion to waft an unwarranted
innuendo into the jury box."

The proposal does not deal with\the extent %o which
the conviction may be explored and explainéd. Development
of the circumstances, éspecially of aggravétiﬁg factofs,
is generally not allowable cross-examination, McCORMICK
§ 43, at p. 92, although it is apparent that some measure of
this information may be disclosed when proéf is By'the recqrd.
Whether the accused is entitled to make an explanation or to
deny guilt is a q;estion upon which the authorities are
divided. Annot. 166 A.L.R. 211. Arguments in favor are

considerations of fairmess and the principle allowing an
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examiner on re-direct to develop matters brought out on cross.
The arguments against allowing explanation are fhe principle
of finality of judgments and the usual considerations which
preclude exploration of collateral issues. Wigmore labels
allowing explanation a "harmless charity.” U4 WIGMORE
§ 1117, at pi 191. TFederal authority has favored allowing
the explanation. United States v. Boyer, 150 F.2d 595

(D.C. Cir. 1945); United States v. Crisafi, 304 F.2d 803 (24 Cir.

1962). If the Committee disagrees with this position, the
drafting of an additional sentence staking out the permissible
boundaries should present no problem.

Subsection (c)
The effect which should be given a pardon was suggested

long ago.

"[1,f the king pardons these offenders,
they are thereby rendered competent
witnesses, tho their credit is still
to be left to the jury, for the king's
pardon takes away poenam & culpam in
foro humano . . . but yet it makes

not the man always an honest man . . .
2 Hale, Pleas of the Crown 278

(Wilson ed. 1778).

1t

Following the line of reasoning thus indicated, Professor
Weihofen demonstrated convincingly the essential difference.
between a pardon granted for immocence and a pardon granted
for other reasons. The former should be treated as the
equivalent of an acquittal, while the latter quite apparently

is not. Weihofen, The Effect. of a Pardon, 83 U. Pa. L. Rev.
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177 (1939). To the same effect is Richards v. United
States, 192 F.2d 602 (D.C. Cir; 1951), cert. denied 342
U.5. 946. The fact of a pardon on grounds other than
innocence does hot under most authorities require exclusion
of thé'conviction, but the pardon is provable by way»of
mitigation. Richards v; United States, sﬁpra; Annot.
30 A.L.R.2d 893; Note, 42 Iowa L. Rev. 435. For an
enumeration of the many grounds for pardon other tﬁan
innocence, see Weihofen in Rubin, The ILaw of Criminal
Correction 571-588 (1963). The broad assertion in Ex
parte Garland, T1 U.S. (I Wall.) 333, 380 (1867), that a
pardon renders the offender as innocent as if he had never
committed the offense, must be regarded as hyperbole going
far beyond the needs of the case (admission to the bai of
the Supreme Court by an adherent to the Confederate cause).
Subsection (d)

The effect of the pendency of an appeal has oécasiéned
some division, with most state courts holding it does nof
impair the admissibiliﬁy of a conviction. TFederal decisions
disclose somewhat the same pattern. Tha District of éolﬁmbia
Circuit holds that pendency of an appeal bars use of the
conviction. Campbell v. United States, 176 F.2d_h5 (p.C.
Cir. 1949). To the contrary are the Seventh and Ninth
Circuits. United States v. Empire Packing Co., 174k F.2d 16

(Tth Cir. 1949), cert. denied 337 U.S. 959; Block v. United
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States, 226 F.2d 185 (9th Cir. 1955), cert. denied 350 U.S.

948 and 353 U.S5.959. And see Newman v. United States, 331
F.2a 968 (8th Cir. 1964k). The presumption of correctness
which ought tovattend judicial proceedings militates in.
favor of the méjority view that a pending appeal is without
effect. The same consideration requires denying the

© pendency of the appeal admissibility in evidence., It is,
moreover, a circumstance beyond the possibility of evaluation
by a jury and equally so by a court without pursﬁing collateral

issues in great number.
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Pirst draft

Rule 6-09. Religious beliefs or opinions. Evidence of the

beliefs or opinions of a witness upon matters of religion
are inadmissible to attack or support his credibility, and
the witness has a privilege not to disclose them.

Comment

The admissibility of evidence of the religious opinions
of a witness as'reflecting upon his cred:fbility was originally
presented to the Commlittee in the form of a priﬂlege against
disclosure on the part of the witness. (Proposed Rule 5-08,
First Draft.) The accompanying Comment pointed out that
the door was thereby left open to the contention that
credibility could still be attacked by evidence of religious
opinions, provided it be produced from sources other than
the witness himself. At the December 21, 1966, meeting the
Comittee voted to transfer the topic to the area of impeach=
ment of witnesses, which would permit treatment in bhroader
terms of admissibility generally without regard to source.

The present draft is presented in response to these
considerations. Tt differs slightly from Californis Evidence
Code § 789 in substituting "beliefs or opinions upon matters
of religicm;' ’in place of "religious belief or lack thereof,"

Clarity is believed to be enhanced somewhat by the change.
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The proposed rule leaves it opén to introduce evidence
of religious adherence when offered for a,purposé other than
attacking or supporting credibility e.g. fdr the ﬁurpose of
showing bias by virtue of membership in a‘church which is a
party to the litigation or when connected with loss of
earnings by a clergyman-litigant. In some instances of
limited admissibility the Committee has included in the
dfaft rules illustrative examﬁles of permitted use of the
evidence. See Rule 4-05, character evidence as proof of
conduct; Rule 4-08, subsequent remedial measures; Rule 4-09,
compromise and offers to compromise; Rule L4-12, insurance.
The illustrative examples in these situations are, however,
of a stereotyped recurring nature, a characteristic which

is believed to be absent.in the present case.
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Rule 6-10, Character of witness.

(a) ILimitation to truthfulness or untruthfulness. Fbr purposes of

attacking or supporting the credibility of a witness, evidence of his

character is limited to his truthfulness or untruthfulness.

(b) Evidence of untruthfulness. The credibility of a witness may be

attacked by evidence of his character for untruthfulness.

{c) Evidence of truthfulness. - The credibility of a witness may be
supported by evidence of his character 'for truthfulness, but only
after the introduction of evidence of character for untruthfulness

or other evidence impugning his character for truthfulness.

{d) Method of proof. The character of a witness under this rule is

provable by testimony as to reputation or in the form of an opinion.
Specific instances of his conduct, other than conviction of crime as
provided in these rules, may not be proved by extrinsic evidence but

may, subject to the limitations upon relevancy, be inquired into on

cross-exanination.,
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Comment

Subsection (a)

The character of a witness is-in no sense an issue in a case
in which he testifies. Evidence of his character}ig,then, circum-
stantial only, suggesting the inference that the witness, in testifying,
more probably than not behaved consistently with his character. Hence
a person shown to be truthful would be ﬁore likely to tell the truth
than one not shown to be so. The problem thus appears primarily as one
of relevancy. Is the underlying behavioral premise sound? If so, are
there nevertheless countervailing factors which require exclusion?

The Committee has already taken the position in general that
charactef is not admissible to prove that the person acted.consistently
therewith. Second draft, proposed Rule 4-05. However, the general
position is subject to exceptions so important that it is open to doubt
which is the rule and which are the exceptions. In any event, one of the
exceptions.there recognized is evidence of the character of a witness as
bearing on his credibility. Second draft, Rule 4-05(d), as revised in
language at the meeting of September, 1966. In that connection,
the use of evidence of the character of witnesses was not considered
in depth, and it should now be done. |

The proposition that witnesses are more likely to speak truthfully
if they are disposed to be truthful persons, and its converse, has

been generally accepted or assumed. As Professor McCormick put it:
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"Obviously the character of a witness for truthfuihess :

or mendacity is material circumstantial evidencejdn

the question of the truth of particular testimonyﬁof.the witnéssﬁ'

McCORMICK § 41, p.86. |
Wigmore, however, had his doubts.

"From the point of view of modern psychology, the

moral disposition which tend; for or against falseﬁood

is an elusive quality. Its intermittent operation in

conﬂection with other tendencies, and the difficulty of

ascertaining its quality and force, make it by no means

a feature peculiarly reliable in the diagnosis éf

testimonial credit. Hence, to the psychologists, the

common law's reliance on character as an index of false-

hood is crude and childish." 3 WIGMORE § 922, p. Lh7.
Despite these doubts, Wigmore went along with the crowd, in default of
better. |

"Nevertheless, Psychology itself has thus faf discovered

no feasible substitute. The crude belief of the common

law must‘therefore hold its place until science provides

a better method." Id.
The proposed draft accepts the majbrity premise largely for the reason
that its unwisdom, for the present at least, is undemonstrable.

The admissibility of character evidence can scarcely be considered

as an abstract proposition, divorced from guestions of ﬁhat kind of

character, when is it admissible, and what means of proof may be
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employed. In fact, one may question whether character really exists
apart from these ﬁanifestations. Subsection (a) of the draft addresses
itself to the first of these questions, viz. what kind of character may
be proved;
The case law seems to offer a satisfactory guide. The great

majority of the decisions confine the inquiry to character for
veracity when the proof is by extrinsic evidence in the form‘of~
reputation testimony, McCORMICK § 44, p. 95, and this pdttern is
followed in the draft. McCormick justifies it thus:

"Surely it is clear that in this elusive realm

of opinion as to reputation as to character it is

best to reach fér the highest degree of relevancy that

is obtainable." Id. A
Contrasted with the practice in the few jﬁrisdictions which allow
reference to general character, the limited nature of character evidence
contemplated_iﬁ the draft has several discernible advantages: it tends
to reduce surprise, waste of time, and confusion; it makes the'task of
being a witness somewhat less unattractive; and by minimizing the scope
of the inquiry it lessens the area for doubts as to the wisdom of

allowing this type of evidence at all.

Subsection (b) .

The provision for impeachment by evidence of character for’untruth-'

fulness restates existing law. McCORMICK § Ll.
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Subsection (¢)

The first queétion which arises in connection with supporting the
credibility of a witness by evidence of his truthful character -is whether.
it should be permitted unless and until his truthful character has first
been attacked. The common law has generally imposed this preliminary
requirement. Maguire, Weinstein et al., CASES ON EVIDENCE 295;

McCORMICK § 49, p. 105; 4 WIGMORE § 1104k, The enormous consumption of
time which a contrary practice would entail is enough, in itself, to
justify the limitation.

Uniform Rule 20, in addition to providing fqr impeachment of a
witness by any party, also allbwé any party to introduce evidence to
support the credibility of a wiﬁness, without imposing any reqﬁirement
of a preliminary attack. In this latter respect, the Uniform Rule and
its progenitor Model Code Rule 106 represent a departure from existing
law which is not mentioned in the Comment to the Uniform Rule and receives
only the most casual reference in that to the Model Code. Nor have‘the
comﬁentators made much of fhe point. Insﬁead, emphasis has been placed
upon the abqlitioﬁ of the rule against impeaching one's own witness.

See Ladd, Symposium on Uniform Rules, 10 Rutgers L. Rev. 523, 529 (1956).

Thé qﬁestion of supporting é witness does receive brief discussion in

California Law Revision Commission Study, IV. Wiﬁnesses 715, 765;768

(1964) ; Report of New Jersey Supreme Court Committee on Evidence 64-65 (1963).
* While California has included a general provision that the credibility

of a witness may be atbacked or supported by any party, California Evidence
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Code § 785, it is deprived of much significanée with respect to support
by a subsequent pfovision requiring a preliminary attack on character
as a condition precedent to the introduétion of evidence of good
character. Id., § 790. This is the common laﬁ pattern and the one

followed in the proposed draft.

ané the decision has been made to require a preliminaxy attack,
the questicn must then be resolved, what constitutes such an attaék?
The most limited view would be that it consists solely of testimony
which in terms states that the primary witness is a person of
untruthful character, either in the form of reputation or opinion.
The propriety of admitting evidence of reputation or opinion of good
character for truthfulness to rebut evidence in the same form of bad
character for truthfulness would seem to be self-evident. There are,
howeﬁen other ways of attacking character: notably, specific instances
of miscoﬁduct (whether brought out on cross-examination or proved byv
evidence of conviction of crime). An issue is posed by this evidence
as to the moral character of the witness, antd evidence of good character
seem naturally relevanf to that issue. Wigmore first suggests that the
evidence suggesting bad character in these instances is neither explained
nor denied by the evidence of good character, and accordingly he
.questidns the logic of the conclusion. However, this position is
correct only if the iésue is whether the witness committed the act of
misconduct, and in fact that is not the issue: the issue is whether
the witnesé is a person of truthful dispoéition. Wigmore himself con-

cludes that the broader view is preferable in giving some protection
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against the insinuations of an unscrupulous cross-examiner. It
cormands, he says, the support of most courté. k Wwigmore § 1106.
Fvidence of corruptioh also falls within this category. Id., § 110T7;
MCCORMICK § 49, p. 107. But a contrary view is taken as to bi@s
or interest. Id. Wigmore contends that evidence of‘contradiétion,
whether by the prior statement of the witness himself or by the
testimony of another witness, involves the moral character of the
witness only as & remote contingency and should not serve as a
basis for the introduction of rehabilitating evidence of good
character.. U WIGMORE §§ 1108, 1109. McCormick, however, argues
more appealingly that whether an attack on character is made by
this sort of evidence must depend upon an evaluation of the total
situation. MCCORMICK § %9, p. 107.

Consistently with thése observations, the draft allows
evidence of good character for veracity to be introduced after
evidence "impugning his character”, as well as evidence directly
of untruthful character, has been introduced.

. Subsection (d).

The methods of proof under this rule are opinion and reputation;
in conformity with the position previously taken by the Committee
with respect to proof of character when used circumstantially.
Second draft, Rule 4-06(a). The proposal conforms realistically
to the prevailing practice of following evidence of reputation for
truth and veracity With a gquestion whéther the impeaching witness
would believe the primary witness under oath. United States v,
Walker, 313 F. 24 236 (6th Cir. 1963), and cases cited therein.

The final sentence disallows extrinsic evidence of specific
instances of misconduct except in the form of conviction of crime.
This is consistent with the position adopted in second draft, Rule 4-06 (Db)

of admitting such evidence only when character is an issue in the case.



127

In order, however, not to impede cross-examination unduly, specific
provision has been made for bringing out these matters on cross-
examination. Thus both the primary witness and the_witness as to
his character may be questioned as to specific-acts, the one for the
purpose of developing a character of untruthfulness and the latter
with a view to undermining testimony of opinion or reputation. See
McCORMICK § k2; § 158, pp. 335-337.

It will be noted that rehabilitation under the proposed rule‘is
treated only in terms of reputation or opinion of’being a person of
truthful character. One form of rehabiliting evidence which receives
no mention is the prior consistent statement. While not generally allow-
able as supporting gvidence in the first instance or even to rebut a
claimed.prior inconsistent statement, the prior consistent statemeht
has traditionally been admitited for the purpose of repelling claims
that the witness was testifying under the influence of a particular
event or sitqation by showing that he told the same story before the
same came into existence. McCORMICK § 49, pp. 108-110. Special
treatment is not required in the rule if prior statements of an avail-
able witness are excluded from the operation of the rule against
hearsay, which is assumed to be the position that the Committee wil;

take. ©See Comment, first draft, Rule 6-07, pp. 90-91.
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Rule 6-1l. Mode of interrogation subject to control by judge.
The judge shall exercise reasonable control over the mode of

interrogating witnesses and presenting evidence, so as to (1)
meke the interrogation as effective as possible fo? the ascer-
tainment of the truth, (2) avoid needless consumption of time,

and (3) protect the witness from undue harassment or embarrass-

ment.

Comment

The Uniform Rules contain virtually no treatment of the
mechanics of examining and cross-examining witnesses, other than
some speéific provisions relating to attacks on credibility.
The Model Code, by way of contrast in Rule 105 sets forth 13
items of procedure to be determined by the judge, "among other
‘things," ih his discretion. The Model Code has two disadvan-
tages: excessive detail and unduly prominent discretion on
theApart of the judge. The present proposed rule and the several
"which follow proceed on the assumption that some procedural
guides are necessary and helpful but that detall should in general
be avoided. California Evidence Code §§ 760-778, while need-
lessly rigid and detailed in some-respects, furnish a useful
itemization of possible subjects to be covered and suggestions

as to method of treatment.
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The rule here proposed is designed primarily as a realistic
recognition that the ultimate responsibility for the effective
working of the adversary system rests with the judge and that
for the main part it is not feasible to spell out in detail the
-manner of achieving it. The most practical treatment seems to
be the one here followed, i.e. to state objectives. The pro-
posal is patterned generally after California Evidence Code
§ 765, with the addition of language enlarging its applicability
t§ include the presentation of evidence as well as interrogation
of witnesses, and of language including avoidance of time-wasting
as an objective.

' Item (1) restates in broad terms the common law power and
obligation of the judge as they exist under common law princi-‘
ples. Model Code Rule 105, Comment, p. 104. It is sufficiently
broad to cover such concerns as whether testimony shall be in
the form of a free narrative or responses to specific questions,
McCORMICK § 5, the order of calling witnesses and presenting
evidence, 6 WIGMORE § 1867, the use of demonstrative evidence,
McCORMICK § 179, and the many other questions arising durihg
the course of a trial whieh can bhe solved only by the trial
judge's common seﬁse and fairness, exercised under the partic-
ulaf circumstances of the case. Many of these matters are
enumerated specifically in Model Code Rule 105.

Item (2) introduces avoidance of needless‘consumption of

time, a matter of daily concern in the disposition of cases.
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Here the concern is with expediting cases throﬁgh procedures
followed. A companion provision directed to the same end has
been embodied as a rule of exclusion in proposed Rule 4-O4,
second draft.

Item (3) calls for protection of witnesses from undue
embarrassment or harassment. McCormick suggests that the matter
is within the discretion of the trial court, to be determined
with a view to such facﬁors as the relative importance of the
testimony, the relevancy of the inquiry to credibility, waste
of time, and confusion. McCORMICK § 42, The provision is
believed to be needed in view of the provision of proposed
Rule 6-10 allowing inquiry on cross-examination into specific
acts of the witness bearing on credibility. The point at
which the harassment or embarrassment becomes "undue" calls,
of course, for a judgment under the particular circumstances.
That it may on occasion prove to be a difficult one to make

furnishes ﬁo reason for avoiding the issue. In Alford v.
United States, 282 U.S. 687, 694 (1931), the Court pointed out
that while the trial judge should protect the witness from

' questions which "go beyond the bounds of proper cross-examina-
tion merely to harass, annoy or humiliate,” the protection by
ne means forécloses efforts to discredit the witness. The
importance of the word "merely" in the quoted language is

apparent. Doubts as to the need for judicial control in the

area should be laid at rest by referring to the transcript of
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the prosecutor's cross-examination in Berger.v. United States,

295 U.S. 78 (1935).
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Rule 6-12. Ieading questions. Leading questions may be used

on the direct examination of any witness insofar as necessary

to a full development of his knowledge and on cross-examination.

A party is entitled to call aﬁ adverse party or‘witness identified
with him and.interrogate him by leading questioﬁs.

Comment
The rule against leading one's own witness could be approached
in a spirit of complete skepticism as without foundation in fact.

The verbal response of the witness on the stand is
the result of at least one further stimulus in addition
to the original event, viz., the question put to him.
Experiments demonstrate the great influence which con-
text exerts upon the choice of the reaction word. Word-
association and sentence-completion tests also show the
existence of groups of words which function together,
leading to ready itransitions and becoming likely or
unlikely in similar contexts. While Minsterberg may
have taken a somewhat incautious view of suggestion, the
effects of it nevertheless are readily shown experi-
mentally. The general prohibition against asking one's
own witness leading questions thus seems to rest on
solid ground -- until the time factor is taken into
consideration.

The witness is protected against suggestion only
while on the stand, seemingly on the assumption either
that intervening influences are unimportant or that he
comes untouched from event to court. The former is dir-
ectly contrary to the theory upon which leading questions
are prohibited. The latter simply is not so, and the
requirement of an offer of proof to preserve a ruling on

. excluded evidence assumes that it is not so. Under the
system of party responsibility for the production of
witnesses, no competent attorney dreams of calling wit-
nesses who have not previously been interviewed. The
preliminary interview affords full play to suggestion and
context and evokes in advance of trial a complete verbal-
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ization, the importance of which cannot be overlooked.

When the witness testifies, are his verbalizations at

that time based upon his recall of the event or upon his

recall of his former verbalizations? In any event it seems

inevitable that he will attempt to be consistent with his

earlier statement. The trial assumes the character of a

play, and the witness proceeds to "tell his own story"

under & type of questioning which is required by the rules
of evidence, even if the good sense of counsel fails to
suggest such a technique, to produce an almost wholly false
impression of spontaneity. The essential naivete of this
procedure must afford some amusement to any experimental
scientist. Cleary, Evidence as a Problem in Communicating,

5 Vand. L. Rev. 277, 286 (1952), SELECTED WRITINGS ON

EVIDENCE AND TRIAL 22, 30 (1957), footnotes omitted.

It may well be, however, that the attachment of the pro-
fession to the rule against leading one's own witness is suffi-
ciently great that a proposal simply to abolish it would encounter
substantial opposition. The fact seems to be that whatever
bite the rule ever had has been pretty well eliminated, at least
at the appellate level, by the general run of the cases which
hold that the use of leading questions under the particular cir-
cumstances was harmless error or within the discretion of the
trial judge or within the purview of an exception.

With respect to regarding leading Questions as harmless
error or treating their use as discretionary with the judge, the
cases from many jurisdictions cited in 3 WIGMORE § 770 virtually
without exception decline to reverse for permitting the practice.
This is not to say that the trial judges have let down the bars
entirely, but it does mean that the rule is essentially trial

court law. This does nct, of course, require the conclusion

that the formulation of some guides is unnecessary or inadvisable.
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Consequentxy.the proposal assumes that generally a trial judge
will continue to deny the use of leading questions but will reigx
the prohibition in exceptional situations. Over the years a
number of these exceptional situations have achieved recognition:
the witness who is hostile, unwilling, or biased; the child
witness or the adult with communication problems; the witness
whose recollection is exhausted; and undisputed preliminary
matters. 3 WIGMORE §§ 77#-778. The first sentence of the
éroposed'draft is designed to include all of them, without any
'éttempt at enumeration., It also, merely to repel aﬁy negative
implication, mentions cross-examination. The second sentence
incorporates the substance of the second sentence of Rule 43(p)
of the Federal Rules of Civil Procedure, which désignates the
adversary and certain persons closely allied with him as, in
effect, hostile and accordingly examinable on direct by leading
questions. Witnesses to whom the provision applies are described
in Rule 43(b) as "an adverse party or an officer, director, or
managing agen# of a public or private corporation or of a partner--
ship or association which is an adverse party." The result is
" a category virtually limited to persons whose out-of-court state-
ments would have been admissible as admissions of a party-
opponent under traditional views of scope of authority to make
statements. The Court of Appeals for the Fifth Circuit has
managed nevertheless to hold that an assured, though not himself

a party, falls within the provision in en action against his
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insurer under the Louisiana direct action statute, but the
conclusion was reached almost in spite of the language of Rule
43(b). Maryland Casualty Co. v. Kador, 225 F.2d 120 (5th Cir.
1955); Degelos v. Fidelity and Casualty Co., 313 F.2d 809 (5th
Cir. 1963). A broadening of the category of those who are to
be regarded automatically as hostile seems desirable, and the
proposal seeks to accomplish this end by employing the phrase
"person identified with" an adverse party as in California

Evidence Code § 776.
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Rule 6-13. Writing‘used to refresh memory. If a witness uses'
a writing to refresh his memory, either before or ﬁhile testi-
fying, an adverse party is entitled to have it produced at the
hearing, to inspect it, to cross-examine the witness thereon,
and to introduce in evidgnce those portions which relate to the
subject of the testimony of the witness. If it is claimed that
the writing contains matters not related to the subject matter

of the testimony, the judge shall proceed as provided in 18

U.S.C. § 3500, If the writing is not produced, the judge shall

make such order as justice requires.

Comment
The rule is substéntially based upon California Evidence

Code § 771, with considerable streamlining. So far as concerns

'wfitings used to refresh recollection while on the stand, it is

'in accord with settled principles. McCORMICK § 9, p. 17. So far

as concerns writings used for that purpose pfior to taking the
stand, it falis within én ares of controversy which requires
exploration.

The bulk of the cases have denied the existence of a right

to the production, inspection, and use of a writing used by a
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witness called by the opposite party to refresh his recollection
prior to taking the stand. Wixile they recognize a discretion

on the part of the judge in dealing with the matter, it is
apparent that the discretion has generally been exercised against
requiring production. Annot. 82 A.L.R.2d 473, 562; 7 A.L.R.3rd
181, 247, To the same effect are Goldman v. United States, 316
U.S. 129 (1942), and Needelmen v. United States, 261 F.2d 802
(5th Cir. 1958), cert. dismissed 362 U.S. 600, reh. denied 363
U.S. 85k,

Notwithstending this weight of authority, Wigmore saw the
matter in a different light. |

"The rule should epply, moreover, to & memofa.ndum cons'ulted

for refreshment before trial and not brought by the witness

into court; for, though there is no objection to a memory
beirg thus stimulated, yet the risk of imposition and the
need of safeguard is Jjust as great. It is simple a.nd
feasible enough for the Court to require that the paper

be sent for and exhibited before the end of the trial.”

3 WIGMORE § 762, p. 111. To the same effect is McCORMICK § 9,
Pe 1T -

A small but spparently increasing group of state court
decisions has accrued in support of repudiating the distinction
.between writings used to refresh before and those used while
testifying. People v. Scott, 29 Iil. 24 97, 193 N.E.24 814

(1963); State v. Muccd, 25 N.J. 423, 136 A.2a 761 (1957);
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State v. Hunt, 25 N.J. 514, 138 A.2d4 1 (1958); State v. Deslovers,
40 R.I. 89, 100 Atl. 64 (1917). The case is impressively put in
State‘v. Mucci, supra: . The risk of "imposition and false aids"
is equally great (Wigmore); cross-examination aided by the writing
is a surer test of credibility; the factual basis for the testimony
ié a proper subject of inquiry; the ipse dixit of the witness as
to present'recollection revived cannot itself be conclusive of the
fact.

The difference between this and the dencks situation should
be noted. The Jencks statute, 18 U.S.C. § 3500, applies only (1)
in criminal cases and (2) only to statements of a witness (3) for
'_the Government but (4) without regard to whether he has referred
to the statement prior to testifying. The proposal, in its aspect.
now under consideration, would apply in (1) all cases, (2) to
writings regardless of nature, (3) referred to by any witness
(&) prior to testifying. There would, of course, be a substantial
.overlap since many wriﬁings would qualify under either theory.
One of the main purposes of taking statements from witnesses is
for future use to refresh memory prior to testifying. See
Rosenberg v. United States, 360 U.S. 367 (1959), in which com-
plaining witness wrote a letter stating that her memory had
dimmed and shé would have to reread her original statement prior
to testifying.

The differences mentioned in the preceding paragraph are of

detail, not of principle. The fact is that the Jencks procedure
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and the one here set forth are in baéic purpose identical: in
thérone case to search credibility and memory by use of prior
statements which may contradict and in the other case to search
credibility and memory by furnishing effective means for exploring
their existence and foundations. Against this background it is
dlfficult to imagine that a court whichvdecided Jencks v. United
States, -353 U.5. 657 (1957), would not now reach a contrary - -
result upon the facts of Goldman v. United States, supra. |

If the proposal is adobted, it is apparent that the same
problems of sensitivity over disclosure which arose under Jencks
with respect to govermment files may now arise withArespect to
thes e of any party or 6f the witness himself. Consequently the
procedure of 18 U.8.C. § 3500(c) is incbrporated in the rule,
providing for in camera inspection and so on.

The final matter to be dealt with is the consequences of
nonproduction. The Jencks statute, 18 U.S.C. § 3500(d), pro-
vides for(striking the testimony if the Government elects not
to produce, with declaration of a mistrial available in excep-
tional situations. These alternatives are unduly limited for
a rule appiicable to all parties in both civil and criminal
cases. Such poésibilities as contempt, dismissal, finding
issues aé&inst the offender, and the like should notlbe fore-
gloéed. See Rule 37(b3 of the Federal Rules of Civil frocedufe
dealing with the closely related question of penalties for failure

to comply with discovery orders. See also Rule 16(g) of the
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Federal Rules of Criminal Procedure. Accordingly the last
sentence of the draft broadly authorizes the entry of "such

orders as justice requires.”
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Rule 6-14. Scope of cross-examination. (a) General rule. The

_scope of cross-examination is not limited to matters testified
to on direct but extends to all matters material to every issue
in the action, including the credibility of the witness. (b) Accused

in criminal case. The accused in a criminal case does not, by

testifying to preliminary matters such as the voluntariness of
his confession or the legality of means by which evidence was
obtained; render himself subject to cross-examination on the

issues in the case generally.

Comment

The Final Report of the Advisory Committee on Rules of
Civil Procedure, November, 1937, p. 31, contained the following
language in the final sentence of Rule Ul(b):

e« o o« [Alny wiﬁness called by a party and examined as to

any matter material to any issue may be cross-examined

by the adverse party upon all matters meterial to every

issue of the action.
The'provision was not included in the Rules of Civil Procedure
as adopted by the Court; The history is told by Judée Maris in
Moyer v. Aetna Life Ins. Co., 126 F.2d 141, 143 (3rd Cir. 1942),
by Professor Moore in his FEDERAL PRACTICE 943.10 (2nd ed. 1964),

and appears in American Bar Association, Proceedings of the
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Institute on Federal Rules, Cleveland, 345, 389-391 (1938).
Reasons for the non-adoption are not stated. The matter is
believed to be of suffiéient importance to be brought once more
before the Court.

The essential difference between the draft and the 1937
proposal is that the draft deals only with scope, separating
it out from any effort to spell out the right of cross-examin-
ation. A reference to credibllity has been added, in order to
lay at rést any doubts on that score, and thé special problems

of the accused have received separate treatment.

Subsection (a)
History, for what it is worth in these matters, indicates
- a ‘traditional p:actice of wide-open cross-examination. The idea
of restricting cross-examination to the scope of the direct
appears to have been 1nventeq by Chief Justice Gibson of Pennsyl-
vania in ;827, given currency by Justice Story, and adopted by
the Federal courts as their practice. 6 WIGMORE § 1885. The
matter should not, of course, be disposed of on the basis of
‘history but on its merits, so attention is turngd to an evalu-
ation of the practice described by Professor Moore as "oft-
eriticized,"” with the failure to deal with it in the Federal

' op. cit., supra.

Rules of Civil Procedure "disappointing,'
A look at some sample cases will show the Federal rule in

action. (1) In Moyer v. Aetna Life Ins. Co., 126 F.2d 141 (3rd
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Cir. 1942), the controversy centered on the issue whether the
deceased insured was disabled. The attending physician was
called by plaintiff and testified to hospital record entries
listing diseases from which insured suffered. Defendant cross-
examined as to the extent, treatment, and prognosis of these
diseases, When, however, defendant sought to elicit an opinion
as to the ability of the witness to perform the usual duties .
of his éccupation, it was not permitted. After considerable
discussion of the Federal rule, the court concluded that no
error had been committed, particularly in view of the facts
that he had been subpoenaed by defendant and was permitted to
testify fully for defendant immediately after testifying for
plaintiff. (2) . Butler v. New York antral R. Co., 253 F.2d
281 (Tth Cir. 1958), was;an FEIA case in which defendant's
track supervisor testified for defendant on direct that he

did not instruct the men to puli the‘jacks from under the ties
while the tamping machine was on the rails over the jacks. On
cross he was asked whether pulling the jacks before the tampér ,
had cleared would be dangerous and whether, if the job were not
progressiﬁg as fast as it should, he would try to rush and get
them to do it. &n objectioh was overruled, and the ruling was
affirmed.on appeal. Cfoss-examination was said not-to be con-
fined to the "specific'questibné asked or details elicited" on
direct but to extend to "the subject matter abéut which inquiry

was made.” (3) In United States v. Johnson, 285 F.2d 35
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(9th Cir. 1961), an eminent domain proceeding, a witness, who
had been in charge of the housing project now being taken when
it was built, testified on direct for the owner as to.the cost
of reproduction on December 31, 1957, the date of taking, by apply-
ing 1957 prices to the amounts of labor and material used in the
construction in 1950-52. 'Theljudge excluded cross-examination
as to the 1950-1952 cost, since it was not within the scope of
the direct. (4) Plainﬁiff's theory in Union Automobile In-
demnity Ass'n v. Capitol Indemnity Ins. Co., 310 F.2d 318
(7th Cir. 1962), was that defendant had become the primary in-
surer by virtue of an oral agreement of insurance with one
Carol Newman. On behalf of plaintiff, Miss Newman pestified
that defendant's agent haé insured the car orslly at the time
of purchase, May 20, 1958. Defendant then called the agent,
who, beyond identifying himéelf, was asked a single question
and answered that on May 20, 1958, he did not tell her that
‘'she had insurance on her car effective on that date or at any
time. Cross-examination was disallowed as to whether in the
course of the conversation his relationship with defendant was
discussed and as to the substance of the conversation. Efforts
by plaintiff to explore these matters on rebuttal were likewise
rebuffed. The ruling resulted in reversal of a judgment for
defendant, but not without a vigorous dissent.

One might agree or disagree with these various trial judge

rulings and the disposition made of them on appeal. The significant
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thing is the outlay of time and effort of both judges and law-
yers in dealing with a matter so devoid of importance. in the
three instances where the trial judge sustained the objection,
how was the development of the facts in any wise aided by the
ruling? Why; in fact, should there be anything in the books

to suggest to the lawyers that they make this kind of objection?
And could not these appellate judges have devoted their time to
& more profitable pursuit?

Various reasons have been advanced to justify the rule of
limited cross-examination.

(1) A party vouches for his own witness but only té the
extent of the subject matter which he elicits from him on direct
examinetion. The justification for this limitation is far from
clear. See the attempte@ explanation by Sanborn, J., in Resur-
rection Gold Mining Co. v. Fortune Gold Mining Co., 129 F. 668,
675 (8th Cir. 1904), quoted in Maguire, Weinstein, et al., CASES
ON EVIDENCE 277, n. 38 (1965). It is conceivable that a witness
could be trustworthy as to some matters but not as to others,
but the assumption is a doubtful one to accept as a general prin-
ciple. In.any event, the rejection of the old rule against im-
éeaching one's own witness (proposed Rule 6-07) renders the whole
point mobt. |

(2) A party cannot ask his own witness leading questioné.
Like the notion of wvouching, this argument also depgnds on the

concept that a witness is one's own only to the extent that one
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chooses to examine him on direct. Again, why this shonld be

so is unclear; Moreover, in view of the encroachments hereto-
fore made upon the rule against leading one's own witness, and
with the advent of a rule along the lines of proposed Rule 6-12,
the objection assumes proportions which are’ indeed minute.

(3) A practice of limitea cross-examination promotes the
orderly presentation of the case. See Finch v. Weiner, 109
Conn. 616, 145 Atl. 31 (1929), holding it error to allow defen-
dant, whose driver was called by plaintiff to establish agency
and identify an accident report, to call for full details of
the accident on cross-examination. The contention flies in
the face of the accepted principle that the order of presenting
evidence generally is subject to the control of the judge.
McCORMICK §§ 4, 24, 27. Moreover, it may be questioned "whether
the direct examiner is in.justice entitled to the psychological
advantage of presenting his facts in this falsely simple and one-
‘sided way." Id., § 27, p. 51.

Judge Donworth gave the following illustration of the appli-
catioh of the rule of limited cross-examination now found with
‘respect to adverse parties in Rule h3(b) of the Federal Rules
of Civil Procedure | |

Take the form of complaint that is given in the appendix

in Form 9. It involves a collision in Boylston Street in

Boston. As attorney for the plaintiff you may want to

show the hour of the day and your own witnesses may not

be able to establish that. You call the defendant to the

stand -- the plaintiff's attorney calls the defendant to

the stand and says, "You were driving a car in Boylston
Street in Boston on the first day of August?"
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"Yes."

"At what hour did you come into collision with another car
there?"

"At one o'clock.”

Now mind you, the defendant has been put on by the plaintiff
to prove a certain fact. The attorney for the defendant
cannot then go into the whole matter of the collision, the
pros and cons. He can only cross-examine his client on

the specific fact that has been brought out. That is what
that part of the rule neans.

American Bar Association, Proceedings of the Institute on Federal
Rules, Cleveland, 390 (1938).

Perhaps even more persuasive than the unsoundness of the
reasons advanced in support of limited cross-exemination are
the practical difficulties encountered in its administration.
The entire concept hinges upon what is the "scope" of the direct.
The cases mentioned at the outset of this discussion illustrate
the point. As McCormick says:

The foregoing considerations favoring the wide-open or
restrictive rules may well be thought to be fairly evenly
balanced. There is another factor, however, which seems
to swing the balance overwhelmingly in favor of the wide-
open rule. This is the consideration of economy of time.
and energy. Obviously, the wide-open rule presents little
or no opportunity for dispute in its application. The
restrictive practice in all its forms, on the other hand,
is productive in many court rooms, of continual bickering
over the choice of the numerous variations of the "scope
of the direct” criterion, and of their application to par-
ticular cross-questions. These controversies are often
reventilated on appeel, and reversals for error in their
determination are frequent. Observance of these vague and
ambiguous restrictions is a matter of constant and han-
pering concern to the cross-examiner. If these efforts,
delays and misprisions were the necessary incidents to
the guarding of substantive rights or the fundamentals of
fair trial, they might be worth the cost. As the price

of the choice of an obviously debatable regulation of
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the order of evidence, the sacrifice seems misguided.
The American Bar Association's Committee for the Im-
provement of the Law of Evidence for the year 1937-38
said this:

"'"The rule limiting cross-examination to the
precise subject of the direct examination is pro-
bably the most frequent rule (except the Opinion
rule) leading in trial practice today to refined
and technical quibbles which obstruct the progress
of the trial, confuse the jury, and give rise to
appeal on technical grounds only. Some of the
instances in which Supreme Courts have ordered new
trials for the mere transgression of this rule
about the order of evidence have been astounding.

_ "'We recommend that the rule allowing questions
upon any part of the issue known to the witness
. « . be adopted. . . .'" ‘

The statement and the repommendation seem well sustained
by reason and experience. McCORMICK § 27, p. 51.

Subsection (b)

When the present Federal rule which limits cross-examin-
ation to the scope of the)direct is applied to"the accused in
a criminal case the result is quite different from what happens
in the casg of an ordinary witness. Since the qrdinary witness
éan be called at a later point by the cross-examiner, the appli-
cation of the limited rule affects only the time and order of
obtaining the testimony, not its ultimate availability. But
when the witness is the'accused, whom the prosecution cannot
call, the effect of the limited rule is to seive as a measure
of the waiver.of the privilege against self-incrimination. The
unacceptability of this result is illustrated by Tucker v. United
States, 5 F.2d 818 (8th Cir. 1925), a prﬁsecution for devising

a scheme to defraud and using the mails to distribute newspaper
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advertisements in furtherance of it. One of the defendants
testified as to the scheme but said nothing about the adver-
tisements or using the mails. It was held error to allow him
to be asked on cross-examination whether hé had caused the ad-
vertisements to be inserted in the newspapers.

The Supreme Court has not had the precise question before
it. In Fitzpatrick v. United States, 178 U.S. 304 (1900), the
Courﬁ stated (permissively rather than restrictively) that
when the accused takes the stand the prosecution has the
right to cross-examine him with the same latitude as an ordinary
witness. The extent of waiver by a testifying accused was
described in Raffel v. United States, 271 U.S. kol (1926), as
"within limits of the appropriate rules" of cross-examination.
In contrast, the waiver was described in Johunson v. United
States, 318 U.S. 189 (19h3), as extending to "all other relevant
facts." And see also Brown v. United States, 356 U.S. 148 (1958).

As McCormick says, "Surely the according of a privilege
to the accused to select out a favorable fact and testify to
that alone, and thus get credit for testifyihg but escape a
searching inquiry on the whole charge, is a travesty on criminal
administration.” McCORMICK § 26, p. 50. Accordingly the draft
in general makes no distinction between the scope of cross-
examination of accused and of ordinary witness. This approach
would leave the Court free to deal with the matter as a purely

constitutional one, unhampered and uncomplicated by any over-
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lapping restriction in the purely procedural terms of cross-
examination.

In one respect, however, a different treatment of the .
accused seems to be required, and that is the subject of sub-
section (b). The difference is with regard to the giving of
testimony on such preliminary matters as the voluntariness of
a confession or the legality of a search and seizure. See
Stein v. New York, 346 U;S. 156 (1953), in which defendants
claimed they did not testify that their confessions were co-
erced because to do so would have subjected them to a general
cross-examination. There may be other situations involving pre-
liminary questions of like nature. Fairness seems to militate
against any general rule of waiver in these cases, a position
which finds support in the authorities. McCORMICK § 131, p.
276, confessions; People v. Williams, 25 Ill.2d 562, 185 N.E.

2d 686 (1962), search and seizure.
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Rule 6-15. Prior statement of witness. (a) Examining witness.

In examining a witness concerning a prior statement made by him,

whether written or not, the statement need not be shown or its

S

contents disclosed to him. (b) Extrinsic evidence. Extrinsic

evidence of a prior statement by a witness is inadmissible unless
the opposite party is afforded an opportunity to examine or cross-

examine him thereon.
Comment
Subsection (a)

The Queen's Case, 2 Br. & B. 284, 129 Eng. Rep. 976 (1820),
announced the requirement'that a cross-examiner, prior to ques-
tioning the witness about his own prior statement in writing,
must first show it to the witness. This impediment to cross-
examination was abolished by statute in its country of origin
in 1854, St. 17 & 18 Vict., c. 125, § 2k, but achieved some cur-
rency in the United States through Greenleaf's espousal of it.
McCORMICK § 28, p. 53. Professor McCormick suggests, however,
that the profession generally is unaware of the rule. The
writers have been highly critical of the rule. Ladd; Some
Observations on Credibility: 'Impeachment of Witnesses, 52

Cornell L. Q. 239, 246-247 (1967); McCORMICK § 28; L4 WIGMORE



- 152 -

§§ 1259-1260. Dean Ladd, id., expresses the criticism in

these words:

The Rule of The Queen's Case confused the principles
applicable to the best evidence rule with principles appli-
cable to cross-examination concerning the terms of a writing
of the witness, when he is being examined about the writing
only for the purpose of discrediting his testimony given in
court, Under the best evidence rule, where the writing
itself is the subject of inquiry, the proof of the contents
of the writing is the document itself. Inquiry through
secondary sources as to its content cannot be made until
it is shown by acceptable proof that the original document
is unavailable. If, however, the purpose of the examination
into the content of the document is to discredit the witness
about matters stated therein, cross-examination as to
whether he wrote it and what he said in it may be a most
effective method of determining his credibility if he denies
making the writing or states its content to be something
different than in fact it is. The Rule of The Queen's Case
required that the writing be shown to the witness before
permitting interrogation upon its content, thus eliminating
what may be an effective part of the impeachment. Likewise,
in reference to an oral statement made out of court, coun-
sel on cross-examination may prefer, for the purpose of
impeachment, first to ask the witness what he had said,
if anything, rather than confront him initially with the
statement. In the situation either of a writing or of an
oral statement, if the witness were asked what he said
before being confronted with the statement, he might give
a different story, thus disclosing his desire to evade
the effect of what he had said previously. Whatever the
effect of the divergent answers on his credibility may be,
there have been strong protests against restraints on this
type of cross-examination.

In view of these considerations, 1t seems wise to incorporate
a provision abolishing the rule in The Queen's Case and to accom-
pany it with a like provision relative to statements not in
writing, thus opening the door to free and unrestrained inquiry
concerning prior statements. See California Evidence Code § 768.
It will be noted that subsection (a) of the proposed draft

does not in any respect defeat the application of the rule
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requiring prodﬁction of the original writing when and if the
contents of a written statement are sought to be proved. It
will further be noted that this subsection does not treat the
problem of affording an opportunity to expiain before offering
a prior statement by the witness, which is reserved to sub-
section (b).

While subsection (a) is not in terms limited to impeaching
statements, it is apparent that its principal application will
involve them. The broader language is used in the expectation
that the rules as finally evolved by the Committee will treat
hearsay requirements as satisfied by the production for exam-
ination or cross-examination of a person making an extra-
judicial statement.

Subsection (b)

Every trial practitibner knows by rote the familiar foun-
dation requirement for impeachment by extrinsic proof of a
prior inconsistent statement and the formula for satisfying
it: The attention of the witness must? on cross-examination,
be directed to the time, place, and persons present, if oral,
or shown the statement, if written, and he must then be asked
whether he made the statement or its substance. See Ladd, supra,
at p. 247. Model Code Rule 106 and Uniform Rule 22(b) make
exclusion for noncompliance with these requirements discretionary
with the judge. The Comment to the Uniform Rule asserts that

"Any other approach is too technical and unrealistic." That to
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the Model Code says, "The rule is sometimes applied rigidly,
even to cases where the contradictory statement is not dis-
covered until after the witness has become unavailable."
These justifications for entrusting the matter to the discre-
tion of the Jjudge are not beligved to be sufficiently impres-
sive to support the result. See California Evidence Code $§§
769-7T0.

It will be observed.that subsection (b) makes no distinction
between prior statements used to impeach and those used as
substantive evidence. If the latter are to be regarded as
being not obnoxious to the rule against hearsay, then the same

procedural treatment seems to be indicated.
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Rule 6-16. Calling and interrogation by judge. The judge, on

his own motion or at the suggestion of a party,.méy call wit-
nesses and may interrogate witnesses, whether called by him-
self or by a party. The parties may object to questions so
asked and to evidence thus adduced but are not required to do
so in order to preserve eerr‘for reviev.

Comment

The authority of the judge to call witnesses is well estab-
lished. Instances of its exercise are more frequent in criminal
cases than in civil, but this seems tq arise from inherent
differences in the basic éituations rather than from the exis-
tence of any broader authority in the criminal cases. See
Model Code of Evidence, Rule 105(d), Comment; California Evi-
dence Code § 775, Comment; McCORMICK § 8, p. 14; Maguire, Wein-
stein, et al., CASES ON EVIDENCE 303-304; 9 WIGMORE § 248k4.
Perhaps the principal reason for asking the judge to call a
witness has been to escape from the technical implications of
the concept of vouching for one's own witness: Any party may
cross-examine and impeach a court's witness. With the dis=-
appearance of the theory of vouching, these technical consider-
ations would also disappear. However, it seems.likely that

vouching has a non-technical aspect in the sense that jurors,
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and, perhaps judges, tend to associate a witness with the party
calling him, in disregard of the fact that a party generally
does not choose his witnesses. If this appraisal is sound,
there may still be good reason for a party not to wish to call
a particular witness. In any event, it seems unwise to im-
prison the judge within the case as made by the parties by
denying him the power to call witnesses on his owﬂ motion.

The authority of thé Judge to qﬁestion witnesses is similarly
recognized. Model Code of Evidence Rule 105(d), Comment; Me-
CORMICK § 8, pp. 12-13; Maguire, Weinstein, et al., CASES ON
EVIDENCE 737-739; 3 WIGMORE § 78k. It is, of course, subject
to abuse when the judge abandons his proper role and assumes
that of advocate, but the manner in which interrogation should
be conducted and the extent of its exercise would be difficult
to outline in the form of.a rule. Recognizing/the power would
in no sense preclude courts of review from continuing to re-
verse for ébuse of it.

The provision dispensing with the need for objection in
order to preserve error for review is based upon the embarrassing
‘situation in which counsel finds himself in objecting to ques-
tions by the judge, not only with respect to the impact upon
his relations with the judge but also because of the role in
which he is cast in the eyes of th; Jury. Similar dispensations
with objections have been incorporated in first draft Rules

6-05 and 6-06, dealing respectively with judge and juror as
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witness. Compare California Evidence Code § 775, which con-

tains no provision dispensing with objections.
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- 158 - . First draft

Rule 6-17. Exclusiop of witnesses. At the request of a party
the judge shall order witnesses excluded so that they cannot
hear‘the testimony of other witnesses, and he may make the
order on his own motion. This rule does not authorize exclusion
of a party who is a natugal person, or of an officer or employee
of a party.which is not a natural person‘designated as its
representative by its attorney, or of a person whose presence

is shown by a party to be essential to the management of his
cause, but the person thus exempted from exclusioﬁ may be re-
guired to testify prior to other witnesses for his side. The
Jjudge may a;so order witnesses not to communicate with other
persons. In the event of a violation of an order entered undef
this rule, the judge is authorized in his discretion to exclude
the witness from testifying.

Comment
The efficacy of sequestering witnesses as a means of ex-
posing fabrication and inaccuracy of testimony has been recog-

nized since Biblical times. Wignmore gives a graphic portrayal,
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beginning with the story of Susanna and the elders. The proce-
dure serves to safeguard agalinst contrived correlation of testi-
mony with that of other witnesses on the same side as well as
the shaping of testimony with a view to that of witnesses for the
opposite party. 6 WIGMORE §§ 1837-1838.

No question exists as to the authority of a judge to ex-
clude witnesses, the only diversity of opinion being with respect
to whether it is demandable by a litigant as of right or is a
matter committed to the discretion of the trial judge. Tradi-
tionally the view has been that exclusion rests in the discre-
tion of the judge. Coolman v. State, 163 Ind. 503, 72 N.E.2d
568 (1904); Zambarano v. Massachusetts Turnpike Authority,

215 N.E.2d 652 (Mass. 1966); Annot., 85 A.L.R.2d 478 (expert
witnesses). While some céses suggest the possibility of review
in the event prejudice results from a denial, Williamson v.
United States, 310 F.2d 192 (9th Cir. 1962), the impossibility
of making an affirmative showing of prejudice in most cases is
manifest. Wigmore argues vigorously that exclusion, like cross-
examinatiop, ought to be regarded as a matter of right, id.

§ 1839, and cases and statutes to that effect appear to be in-
creasing in number. See 8 WIGMORE § 1837, n. 11, § 1839, n. 2.
In People v. Dixon, 23 I11.24 136, 177 N.E.2d 206 (1961), the
court ruled that exclusion was discretionary with the trial
Jjudge but that denial was an abuse absent justification shown

of record. The proposal takes the view that exclusion is de-
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mandable as of right and may also be ordered by the judge on
his own motion. Com@are California Evidence Code § 777 which
in terms seems to make exclusion discretionafy with the Jjudge.

The Reporter considered incorporating a requirement that
the demand be made prior to the calling of any witness. He
concluded, however, that a provision of this kind would be too
rigid, since the need for exclusion might arise unforeseeably
in the course of the triél. In any event, the making of a
demand would be open to any party, and a party who failed to
demand exclusion while his opponent's witnesses.were testifying
would have only himself to blame if the opponent made a demend
with respect to his witnesses.

The proposal excludes from its application several cate-
gories of persons. (a) A party who is a natural person is not
excludable. This exceptiﬁn accords with recognized practice
and seems scarcely to be open to question. 6 WIGMORE § 1841.
'(b) A party which is not a natural person is entitled to have
an officer or employee present, as the equivalent to the right
of a natural party to be present. This again is in accordance
‘with recognized practice. Mo#t of the cases involve allowing
a police officer, who has been in charge of the investigation
and will testify, to remain in the courtroom to assist the
prosecutor despite a general order of exclusion. United States
v. Infanzon, 235 F.2d 318 (24 Cir. 1956), cert. denied 351 U.s.

986; Portomene v. United States, 221 F.2d 582 (5th Cir. 1955);
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Powell v. United States, 208 F.2d 618 (6th Cir. 1953); Jones
v. United States, 252 F.Supp. 781 (W.D. Okla. 1966). The per-
suasiveness of these decisions in this respect is not impaired
‘by the fact that they were decided by courﬁs adhering to the
view that entering an order of exclusion is discretionary.
Probably the logical source for the designation of the officer
or employee would be the client. However, the obvious awk-
wardness engendered suggests seeking an easier solution, and
one is found, and here folldwed, in the California Evidence Code
§ 777 provision for designation by the attorney. The result
may be a peculiar inversion of the attorney-client relation-
ship, but it impresses one as simple and workable. (c) The
third exception is much less likely to be invoked,‘as it
involves the presence of'é person whose presence is shown to
be essential to the management of the case. Persons in this
category might include an agent who handled the transaction
being litigated or an expert needed to advise counsel. See
cases cited in 6 WIGMORE § 1841, n. k.

As a means of minimizing the ill effects of allowing the
foregoing ﬁitnesses to remain, the draft authorizes the judge
to require them to testify prior to other witnesses for that
side, following the suggestion found in 6 WIGMORE § iShl, .
364, and in some statutes. Id., § 1837, n. 1l.

The proposal alsco provides for the entry of an order that

witnesses not communicate with other persons. In view of the
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practical difficulties of meking an order of this kind‘effec-
tive, no choice is apparent except to commit the metter to the
discretion of the judge. See 6 WIGMORE § 1840, p. 361.

The circumstances undei which violation of an order may
occur and the attendant adverse effects vary too gréatly‘to
allow the drafting of a rule attaching fixed conseguences to
violation. A witness may violate the order innocently or wil-
fully; the party desiring his testimony may or may‘nbt have
connived.at the violation; the nature of his testimony may or
may not be such as might be affected by hearing other witnesses
testify. These factors, plus'the very limited nature of the
control exercised by a party over his witnesses,, call for the
exercise of discretion in penalizing infractions. The only
apparently available penalty is to exclude the witness from
testifying. See 6 WIGMORE § 181&2 .

The subject matter of this rule is not treated in the

Model Code or in the Uniform Rules.
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