S14316

require compliance with the requirements of
the remedial action plan.

+(B) COMPLIANCE ORDER.-~If, after the J0tx
day sfter the Administrator isaues a potice
of violation under subparagraph (A), a State
has not taken appropriate action to require
compllance with requirements of the reme-
dial action plan, the Administrator may
isaue an order or commence an action under
paragraph (1) to enforce the remedlation
wasle mapagement requirements of the re-
medial action pilan.”.

(¢) RELEASE, DETECTION., PREVRNTION, AND
CORRECTION.—Section 9003 of the Solid Waste
Disposal Act (42 U.S.C. 6991b) is amended by
adding at the end the following:

“{1) PETROLEUM-CONTAMINATED MEDIA AND
DERRIs.—Petroleum-contaminated media
and debris that (ail the test for toxicity
characteristics due to organics issued by the
Administrator under section 3001, and wre
subject o corrective action under this sec-
tion, shall not be considered to de hazardous
waste for purposes of subtitle C."".

,[ : By Mr. ABRAHAM (for himself,
Mr. HATCH, Mr. SPECTER, Mr.
KyL. and Mrs. HUTCHISON):

S. 1275. A bill to provide for appro-
priate remedies for prison condition
lawsuits, to discourage frivolous and
abusive prison lawsults, and for other
purposes; to the Committee on the Ju-
diclary.

THE PRISON CONDITIONS LITIGATION REFORM

ACT
e Mr. ABRAHAM, Mr. President, I in-
troduce legislation that I belleve is es-
sential If we are to restore public con-
fidence in government's ability to pro-
tect the public safety. Moreover, it will
accomplish this purpose not by spend-
ing more taxpayer money but by sav-
ing It.

This legislation removes enormous
obstacles the Federal Government has
placed in the path of States' and local-
{ties' ability to protect their residents.
I would like to highlight three of these
obstacles and explain what we are
going to do to remove them.

First. in many jurisdictions includ-
ing my own State of Michlgan, Judicial
orders entered under Federal law rafse
the costs of running prisons far beyond
what §s necessary. These orders also
thereby undermine the legitimacy and
punitive and deterrent effect of prison
sentences.

Second. in other jurisdictions, judi-
cial orders entered under Federal law
actually result in the release of dan-
gerous criminals from prisons.

Third, these orders are com-
plemented by a veritable torrent of
prisoner lawsuits. Although these suits
are found non-meritorious the vast ma-
jority of the time (over 99 percent. for
example, {n the ninth circuit), they oc-
cup an enormous amount of State and
loca] time and resources; time and re-
sources that would be better spent iu-
carcerating more dangerous offenders.

Let me start with the problems i{n
my own State of Michigan.

Under a series of judicial decrees re-
sulting {rom Justice Department sults
against the Michigan Department of
Corrections, the Federal courts now
monitor our 3tate prisons to deter-
mine:
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1. How warm the food Js.

2. How bright the lights are,

3. Whether there are electrical out-
lets in each cell.

4. Whether windows are inspected and
up to code.

5. Whether prisoners’ hair is cut oanly
by licensed barbers.

6. And whether air and water tem-
peratures are comfortabie.

Elsewhere, American c¢itizens are put
at risk every day by court decrees. I
have In mind particularly decrees that
cure prison crowding by declaring that
we must free dangerous criminals be-
fore they have served thelr time, or not
incarcerate certain criminals at all be-
cause prisons are too crowded.

The most egregious example is the
city of Philadelphia. For the past 8
years, a Federal judge has Dbeen
overseelng what has become a program
of wholesale releases of up to 600 crimi-
nal defendants per week to keep the
prison population down to what she
considers an appropriate level.

Under this order, there are no indi-
vidualized bafl hearings on a defend-
ant's criminal history before deciding
whether to release the defendant before
trial. Instead, the only consideration is
what the defendant is charged with the
day of his or her arrest.

No matter what the defendant has
done before, even, for example, if he or
she was previously convicted of mur-
der, {f the charge giving rise to the ar-
rest {8 a non-violent crime, the defend-
ant may not be held pretrial. Moreover,
the so-called non-violent crimes in-
clude stalking., carjacking. robbery
with a bascball bat, burglary, drug

dealing, vehlcular homicide, man-
slaughter, terroristic threats, and gun
charges.

As a result Philadelphia, which be-
fore the cap had about 18,000 outstand-
ing bench warrants, now has almost
50,000. In reality, though, no one is out
looking for these fugitives. Why look?
If they were found, they would just be
relecased back onto the streets under
the prison ¢ap.

In the meantime thousands of defend-
ants who were out on the streets be-
cause of the cap have been rearrested
for new crimes, including 79 murders.
959 robberies. 2,215 drug dealing
charges, 701 burglaries, 2,748 thefts, S0
rapes. and 1113 assaults.

Looking at the same material from
another vantage point: In 1993 and 1994,
over 27,000 new bench warrants for mis-
demeanor and felony charges were is-
sued for defendants reicased under the
cap. That's 63 percent of all new bench
warrants in 1993 and 74 percent of all
new bench warrants for the first 6
months of 1994.

Faflure to appear rates for crimes
covered by the cap are gll around 70
percent, as opposed to, for example,
non-caovered crimes like aggravated as-
Bault, where the rate is just 3 percent.
The Philadelphia fugitive rate for de-
fendants charged with drug dealing is
76 percent, threce times the national
rate.
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Over 100 persons {n Philadelphia have
been killed by criminals set free under
the prison cap. Moreover, the citizenry
has understandably lost confidiace ip
the criminal justice system's ability to
protect them. And the criminals, op
the other hand, have every reason to
belleve that the system can’t do any-
thing about them.

All of this would be bad enough if it
were the result of a court order Lo cor-
rect serious constitutional violations
committed by the Philadelphia correc-
tlons system. But 1t is not.

Indeed, a different Federal judge re-
cently found that conditions in Phila-
delphia’s oldest and most decrepit fa-
cllity—Haolmesburg Prison—met con-
stitutional standards.

These murderous early relenses are
the result of a consent decree entered
into by the prior mayoral administra-
tion {rom which the -current adminis-
tration bhas been unable to extricate ft-

self.

Finally, in addition to massive judi-
cial interventions in State prison sys-
tems, we also have frivolous inmate
fitigation brought under Federal law;
this litigation also tles up enormous
resources. Thirty-three States have es-
timated that Federal inmate suits cost
them at least $54.5 miliion annually.
The National Assoclation of Attorneys
General have extrapolated that number
to conclude that nationwide the costs
are at least $81.3 million. Since, nccord-
ing to their information, more than 95
percent of these suits are dismissed
without the inmate receiving anything,
the vast majority of the 381.3 milllon
being spent is attributadble to non-mer-
{torious cases.

Mr, President, in my opinion this is
all wrong. People deserve to keep their
tax dollars or have them spent on
projects they approve. They deserve
betler than to have their money spent.
on Xkeeping prisoners in conditions
some Federal judyge feels are desirable
(although not required by any provi-
sion of the Constitution or any law).
And they certainly don’t need {t spent
on defending against frivolous prisoner
lawsuils,

And convicted criminals. while they
must be accorded their constitution
rights, deserve to be punished. I think
virtually everybody believes that while
these people are in jall they should not
be tortured, but they also should not
have all the rights and privileges the
rest of us enjoy, and that their lives
should, on the whole, be describable by
the old concept known as hard time,

The legislation 1 am {ntroducing
today will return sanity and State con-
trol to our prison systems. It will do so
by limiting judicial remedies in prison
cases and by limiting {rivolous prisoner
litigation.

First. we must curtail interference
by the Federal courts themselves in
the orderly adminfstration of our pris-
ons., This {5 not to say that we will
have no court relief available for pris-
oner suits, only that we will try to re-
tain it for cases where it 18 needed
whije curtailing its destructive use.
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Most fundamentally, the proposed
bill forblds courts from entering orders
for prospective relief (such as regulat-
{ng food temperatures) unleas the order
1s necessary to correct violations of in-
dividual plaintiffs’ Federal rights.

It also requires that the reijef be nar-
rowly drawn and be the least {ntrusive
means of protecting the federal rights.
And it directs courts to give substan-
tial weight to any adverse Impact on
public safety or the operation of the
criminal justice system caused by the
relfef.

No longer will prison administration
be turned over to Federal judges for
the slightest reason. Instead, the
States will be able to run prisons as
they see it unless there is a constitu-
tional violatfon, In which case a par-
rowly tallored order to correct the vio-
lation may be entered.

The bill aiso will make {t more dif-
flcult for judges to release dangerous
criminals back into the population, or
to prevent the authorities from {ncar-
corating them in the first placae.

To accomplish this, the legislation

' forbids courts from entering release or-

dera except under very limited cir-
cumatances. The court first must have
entered an order for less intrusive re-
Hef, which must be shown to have
falled to cure the violation of Federal
rights. If a Federal court reaches this
conclusion, it must refer the question
of whether or not to fssue a release
order to a three judge district court.

This court must {Ind by clear and
convincing evidence that crowding I8
the primary cause of the violation of a
Federal right and that no other relief
will remedy the violation of the Fed-
eral right. Then the court must find,
by a preponderance of the evidence,
that the crowding had deprived par-
ticular plaintiffs of at least one essen-
tial, tdentiflable human need, and that
prison offictals have either dellberately
subjected the plainti{fs to this depriva-
tion or have been deliberately {ndiffer-
ent to it.

As important, this legislation pro-
vides that any prospective rellef order
may be terminated on the motion of el-
ther party 2 years after the later of the
grant of relief or the enactment of the
bill. The court shall grant the termi-.
nation unless {t finds that the original
prerequisites for granting It are
present at that time. :

No longer, then, will we have consent
decrees, such as those in Michigan
under which judges control the prisons
Hterally for decades.

‘Finally, the blll contains several
measures to reduce frivolous Inmate
litigation. The bill limits attorney's
fee awards. In addition, prisoners no
longer will be reimbursed for attor-
ney's fees unless they prove an actual
statutory violation.

No longer will courts award attor-
ney's fces simply because the prison
has changed pre-existing conditions,
Only {( those conditions violated a pris-
oner's rights will fees be awarded.

Prisoners who succeed in proving a
statutory violation will be reimbursed
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only for foes directly and reasonably
inourred in proving that violation.

In addition, attorney's fees must be
proportionally related to the court or-
dered relief. No longer will attorneys
be allowed to charge massive amounts
to the State for the sarvice of correct-
ing min!mal violations.

And no longer will attorneys be al-
lowed to charge very high fees for their
time. The fee must be calculated at an
hourly rate no higher than that set for
court appointed counsel. And up to 25
percent of any monetary award the
court orders the plaintiff wins will go
toward payment of the prisoner's at-
torney's feos.

The bill also prohibits prisoners who
have filed three frivolous or obviously
noameritorfous {n forma pauperis civil
actions from {lling any more unless
they are in imminent danger of severe
bodily harm.

Also, to keep prisoners from using
lawsuits a8 an excuse to get out of jail
for & time. pretrial hearings generally
will be conducted by telephone, 80 that
the prisoner stays in prison.

Mr. President, these reforms will de-
crease the number of frivolous claims
{iled by prisoners. They will decrease
prisoners’ incentives to file sults over
how bright thelr lights are. At the
same time, they will discourage judges
from seeking to take control over our
prison systems, and to micromanage
them, right down to the brightness of
thelr lights.

This {3 a far-reaching bill, Mr. Presi-
dent. One aimed at solving a complex,
costly, and dangerous problem. Its sev-
eral provislons will dfscourage [rivo-
lous lawsuits and promote State con-
trol over State prison systems. At the
same time, this leglslation wiil help
protect convicted criminals’ constitu-
tional rights without releasing them to
prey on an !{nnocent public or keeping
them in conditions so comfortable that
they lose thelr deterrent effect.

I urge my colleagues to support this
legislation.

I ask unanimous consent that the
text of the bill be printed In the
REOCORD.

There being no objection, the blll was
ordered to be printed {n the RECORD, as
follows:

8.1715

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress asyembled.

SRCTION 1. SHORT TITLR.

This Act may be cited as the “Prison Con-
ditjons Litigation Reform Act™.

SEC. £. APPROPRIATE REMXDIES FOR PRISON
CONDITIONS. .

(8) In GENERAL.,—Soction 3626 of title 18,
United States Code, {a amended to read as
follows:

*§3628. Appropriate remedies with respect to
prison conditions

*(8) REQUIRFMENTS FOR RELIRF.—

*(1) PROSPECTIVE RELIEF.—Prospective re-
lef In any civil action wilh respect to prison
condjtions shall extend po further than nec-
osaary to correct the violation of the Federal
right of a particular plainti(f or piainti(Ts.
The court shall pot grant or approve any
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prospective relisf unless the court finds that
such «reliel ie oarvowly drawn, sxtonds no
further than necessary o correct the viola-
tion of the Federal right, and s the least In-
trusive means Decessary to correct the viola-
tion. In detsrmining the (ntrusiveness of the
relief, the court ahall give saubstantial weight
to any adverss impact oo public safety or the
operstion of & criminal justice system
caused by the reljel.

‘(2) PRELIMINARY INJUNCTTVE RELIZF.—ln
any clvil action with respect to prison condj-
tions, to the extent otherwise author{zed by
law, the court may enter & temporary re-
straloing order or an order for preliminary
injunctive rellel, Preliminary injunctive re-
ilef shall sutomatically expire on the date
that (s 90 days afller its entry, unless the
court makes the order fInal before the expi-
ration of tha 90-day period.

*(3) PRIBONER RELEABR ORDER.—{A) In any
civil actlion with respect to prison condt-
tions, no prisonor releass order shall be en-
tered unless—

“(1) & court has previously entered an order
for less Intruaive relief that has fajled to
remedy the deprivation of the Federal right
sought to be remedied through the prisoner
release ordor; and

*(11) the defendant has had a reasonabie
amount of time to comply with the previous
court orders.

*(B) In any civil actlon {n Federal court
with respect to brison cond{tions, a prisoner
rolonse order shall be eatered oaly by a
three-judge court in accordance with section
2284 of title 28. {f the requiroments of sub-
paragraph (E) have been met.

**(C) A party sceking a prisoner release
ordor in Federal court shall {lle with any re-
quest for such relief, a request for a three-
ludge court and materials sufflctent to dem-
onstrate that the requirements of subpara-
gTaph (A) have been met. .

(D} If the requirements under sudpara-
graph (A) bave bean met, & Federal judge be-
fore whom a clvil action with respect to pris-
on coudjtions {8 panding who believes that a
prison release order ahould be considered
mAy aua sponte request the convenlng of a
three-judge court to deterrnine whether a
priscusr releass order should be entored.

“(E) The court shall enter a prisoner re-
loase order only if the court finda—

‘(1) by clear and coavinclag svidence—

(1) that crowding !a the primary cause of
the violation of n Fedsral right: and

“(11) that no other reile! will remedy the
violation of the Fedoral right; and

“(11) by a preponderance of tha evidence—-

“(I) that crowding haa daprived & particu-
lar plaintiff or plaintiffs of at least one es-
sential, {dentiflable humanp need; and

(11} that prison officials have acted with
obduracy and wantoaness !o depriving a par-
ticular plalotiff or plaintiffs of st least one
essential, !dentiflable human need.

‘‘(F) Any State or local official or unit of
govornment whose jurisdiction or fMunction
fncludes the prosecution or custody of per-
sons who may be reloased from. or not ad-
mittod to, A prison as a result of & prisoner
reloase order shall have standing to oppose
the Impositioa or continuation o effect of
such reliof, and shall have the right to {ater-
vono {n any proceeding relating to such re-

*/(b) TERMINATION OF RELIEF.—

“‘(1) TERMINATION OF PROSPECTIVE RELEF.—
(A) In any civil rction with respect to prison
conditions {n which prospective reller ia or-
dered, such relief shall be terminable upon
the motion of any party—

*‘(1) 3 years after.tho date the court grant-
ed or approved the prospective relicf:

*(11) 1 yoar after the date the court has en-
tered an order denying termination of pro-
spective reltef undor this parngraph; or
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