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PRISON REFORM: ENHANCING THE
EFFECTIVENESS OF INCARCERATION
THURSDAY, JULY 27, 1995

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
WASHINGTON,

DC.
The committee met, pursuant to notice, at 10:14 a.m., in room
SD-106, Dirksen Senate Office Building, Hon. Orrin G. Hatch
(chairman of the committee), presiding.
Also present: Senators Specter, DeWine, Abraham, and Biden.
OPENING STATEMENT .>F HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH
The CHAIRMAN. We will call this hearing to order. We apologize

that we are a little late, but we had a Judiciary Committee meeting that has taken us away for more time than we had expected.
This morning, the Judiciary Committee convenes to consider the
effectiv...ness of incarceration in our Nation. This is one of the most
important issues facing the criminal justice system today, and I am
pleased that we will be assisted in our task by this very distinguished group of witnesses. I extend a warm welcome to each of
you as witnesses. In particular, we are pleased to be joined by our
colleagues, Senators Hutchison and Gramm, as well as Associate
Attorney General John Schmidt and former Attorney General William Barr.
Properly understood, prisons serve three fundamental functions-the incapacitation of criminals, the punishment and deterrence of crime, and, when possible, the rehabilitation of criminals.
Incapacitation is the linchpin on which the others depend. Punishment and rehabilitation cannot be accomplished if the criminal is
not first incapacitated. If we know nothing else, we know that the
criminal who is behind bars is not victimizing other innocent people in society at large.
Punishment is also a vital pari; of our prison system. Ideally, it
instills in the criminal an understanding that breaking society's
rules has consequences and enco11rages, we hope, the criminal to
reform. The credible threat of serious punishment also should deter
persons from committing crime~:. Equally important, punishment
provides closure and peace of m!ud to victims of crime who too
often are forgotten by the criminal justice system.
Finally, incarceration should advance rehabilitation. The inherent worth of human beings requires that we recognize their ability
to change and provide them the opportunity to do so. Yet, we must
also recognize the limits of rehabilitation. Some criminals commit

acts so depraved that society cannot risk letting them go free
again.
Our prison system today is plagued by several interrelated problems-the inappropriate utilization by Federal courts of population
caps and intrusive micromanagement on State and local prisons
the costly effects of frivolous inmate lawsuits filed in Federal court'
and the lack of sufficient capacity.
'
The Federal Government has the obligation to help address all
of those issues. As of January 1994, 244 institutions in 34 jurisdictions reported being under conditions of confinement court orders.
and 24 reported having court-ordered population caps.
·
No one, of course, is suggesting that prison conditions thf,t actually violate the Constitution should be allowed to persist. Nevertheless, I believe that the Federal courts have gone w;;.y too far in exercising their equitable remedial powers to micromanage our Nation's prisons at the expense of the proper role of the political
branches and the States.
As Justice Thomas suggested in his concurring opinion last term
in Missouri v. Jenkins, Congress has not exercised its power to define the remedial powers of the lower Federcl courts. Perhaps unwittingly, it has allowed Federal judges to run school districts, prisons, and other public institutions, a function more !)roperly exercised by legislatures and the executive branches.
There are mt'.IlY other things I would like to address at this time,
but I am just going to put the rest of my statement into ;!"le record
and turn to my colleague, Senaror Abraham, who will chair most
of these hearings.
I notice that we have a vote on, and we are gcing to have probably 7 votes in a row, and so what we are going to try and do is
keep the hearing going, even if we have to use staff. Both Senator
Abraham and I will try and alternate so we can come back and
take as much of this testimony personally as we possibly can, at
least for the first while, and one or the other of us might get stuck
· over there.
[The prepared statement of Senator Hatch follows:]
Pru:PARED STATEMENT OF SENATOR 0RRl.''1 G. HATCH

This morning t.'1e Judiciary Committee convenes oo consider the effectiveness of
incarceration in our Nation. This is one of the most important issue• facing the
criminal justice system tOOay, and I am pleased that we will be assisted in our task
by this very distinguished group of witnesses. I extend a warm welcome oo each of
them. In particular, we are pleased to be joined by our Colleagues, Senaoor
Hutchison and Senaoor Gramm, as well as by Associate Atoomey General John
Schmidt and Former At:t.Dmey General William Barr.
Properly understwd, prisons serve three fundamental functions: the incapacitation ~f •illninhls, the punishment and deterTEmce of crime, and when possible, the
ret.abilitation of criminals. Incapacitation is the linchpin on which the··~tliers depend-punishment and rehabilitation cannot be accomplished if the criminal is not
first incapacitated. If we know nothing else, we know that the criminal who is behind ~:".rs is not victimizing other innocent pe~ple in society at large. Punishment
is also a vital function of the prison system.
Ideally, it instills in the criminal an understand.in>! that !>reaking society's rules
has consequences, o.nd encourages the criminal oo relorm. The credible threat of serious punishment also should deter persons from committing crimes. Equally important, punishment provides closure and peace of mind oo '-ictims of crime, who too
often are forgotten by the criminal justice system.
Finally, incarceration should advance rehabilitation. The inherent worth of
human beings n;quires that we recognize their ability oo change, and provide them
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the opportunity to do so. Yet we must elso ~ze the limits of rehabilitation.
Some criminals commit acts so depraved that sooety cannot risk letting them free

agcJ::;
prison system today ia plallued today by several interrelated probll!m&-~e
inappropriate utilization by federal c_ourta of population caps .and m!-nWve

micromanagement on state and local prisons, the costly effects of frivolous inmate
lawsuits filed in federal court, and a lack of sufficient capaC::ty.
The federal government bas an obligation to help address these issues. As of Janu~. 1994, 244 institutions in 34 jurisdictions reported being under conditions "f
confinement court orders, and 24 reported having court ordered population caps.
[The Corrections Yearbook 1994, Crinlinal Justice Institute, kc.]
No one of course, ia suggesting that prison conditions tlu.t actually violate the
Constitution should be allowed to persist. Nevertheless, I l»lieve that the federal
courts have gone too far in exercising their equitable remedial powers to
micromanage our Nation's prisons, at the expense of the pro _>er roles of the political
branches and the states.
As Justice Thomas suggested in his concurring opinion last Term in Missouri v.
Jenkin&, Congress has not exercised its power to define the remedial powers of the
lower federal courts. Perhaps unwittingly, it has allowed federal judges to run
school districts, prisons, and other public institutions, a function more properly exercised by legialatures and the executive branches. It is time to restore to the political
branches, and to the states, control over their prisons by imposing standardS on the
exercise of judicial remedial powers. Prison p. •pulation caps, which result in revolving door justice and the commission of untold numbers of preventable crimes, should
be the absolute last resort.
Frivolous lawsuits must elso be addressed. Frivolous prisoner suits are reaching
crisis _Proportions. In some states, these cases make up nearly 50 percent of the federal civil docket. In my State of Utah, 297 inmate swts were filed in federal co\•rts
during 1994. These accounted for 22 percent of all federal civil suits filed in Utah
that year.
I would like to cite just two examples of frivolOUB prisoner lawsuits from my state
of Utah. In one case, an inmate deliberately flooded hia cell, and then sued the officers who cleaned up the mess becawie they got his Pinochle cards wet. [Lane v.
Avery] In another case, a prisoner sued officers after a cell search, claiming that
they failed to put his cell back in a "fashionable" condition, and mixed his clean and
dfrty clothing. [Roberta v. Hopkina]
It is time to restore sanity to this system by imposing legitimate limits on the
ability of iumatee to tie the courts and prisons in knots throiigh frivolous lawsuits.
Procedures must be modifi.'M! to quickly identify the viable pri110ner claima and weed
out the meritless chaff. The money saved by reducing litigation costs could more appropriately be wied by the states to help ensure that adequate prison space is available, and the courts will have more time to devote to truly worthy prisoner claims.
Finally, it is entirely appropriate that the federal government provide assistance
to the states for an emergency build-up in prison space and to encourage the states,
t hro:igh the provision of extra funds, to adopt truth-in-sentenci~ laws that honestly
tell citizens-and warn criminals-what the penalty is for breaking the law.
. Our witnesaee will be com.men~ on each. o~ these matters, and pending legislative propoaals addreae many of the l.Sf:lles raised. To that end, I am pleased to we!(".1r .,..itneasea and I look forward to their testimony.

=.:

Senator HATCH. So, Senator Abraham, why don't we turn to you.
STATEME!.;r OF HON. SPENCER ABRAHAM, A U.S. SENATOR
FROM THE STATE OF MICWGAN

Senator ABRAHAM [presiding]. Thank you, Mr. Chairman. Let me
just say that I am pleased to have the opportunity to have the
chance to preside over at least part of this hearing today and appreciate the opportunity to do so.
I am convinCed that what we are doing here today is im.Portant
because people of all political persuasions clearly think that our
prison system is in need of a good, hard look. Americans, I think,
are ~ruly committed to protecting individual rights, but we are also
convinced that any punishment should fit the crime. While we do
a ~ood job of protecting the rights of the accused, I think we are
doing less well in our treatment of convicted criminals .

.

mghtly, in my view, we presume that individuals accused of
crir.1eo: are innocent unless found guilty by proof beyond a reasonable doubt, and we provide people accused of a crime with many
other protections--the right to call witnesses, the right not <.o be
compelled to testify, the right to counsel, the right to trial by jury.
Thene protections cost both ti.ne and money, but mo:;t Americans
strongly believe that the costs are well worth bearing because they
make our system more just.
However, once a person who r.:i.s ':::ee:: ;;-.·:e:: :::ese protections is
found guilty and our justice syste::; '.-.2.; :-_:.:: : .- :: -~~e '.:':JS'. A-:-:ericans also believe that the time has c.::-:-.c: · ~ ~·· ,.: _c - - :···-~-<
and the victims of crime to stop pay;::g ::.:-. · --c.. - ~- --o :·;~---c~~~'.~
age of the price of crime. At that poin:. ::. · _- the burden should shift as much as poss:'::e :.: :.-_,,
nals themselves.
This is not because most of our citizens are heart:ess c:- ;-.: _:.::: ...
In fact, to the contrary, I am confident that most Arnerica::s c; :-.::
want to see prisoners subjected to genuinely cruel conditicns. A:
the same time, however, I would like to ask all of you t-0 consider
a few crimes committed in this area that have been in the paper
over the last few days.
One about the murder of a 40-year-old doctor and his 22-, 19-,
and 15-year-old daughters. most likely after the 15-year-old was
molested. The second involves a 12-year-old girl who was unspeakably tortured and ultimately killed. I won't go into the details of
that crime, but it was an unbelievably anguishing experience to
read about. A third ex.ample involves carjackers who kidnaped,
robbed, and ultimately murdered a !:.:>year-old woman.
There are legitimate differences of opinion over whether those
who committed these heinous crimes should be subjected to capital
punishr-.ent. From the newspaper, I gather that fo< various reasons
most of the individuals involve<! i!l ~h%c p!>.!"f.icular crimes cannot,
in fact, be executed. But I tl-..ink virtllaily PV"!"/body believes that
a person convicted of any of these crimes shoulc! be put in prison
for a long, long time and r.ot released early on pa:'Ole or otherwise.
I also think virtually e·1erybody believes that while these people
are in jail, they should r..'>t be tortured, but that they should not
have all the rights and privileges the rest of us enjoy, and that
their lives should, on the whole, be describable by the old concept
known as hard time. Unfortunately, that is not what necessarily
happens.
All too often, people who have committed heinous crimes do not
face serious and predictable punishment. Instead, they enjoy amenities that the hard-working taxpayers who pay for them and who
live honest lives and don't break laws could not in many cases necessarily afford for themselves. These can include unlimited access
to color TV's, law libraries, weight rooms and other athletic facilities.
In addition, the merest inconveniences and hardships resulting
from imprisonment become fodder for lawsuits. And to tC>p it all off,
many are released after serving relatively little time, either because they are paroled or because the court enters an order that
the prisons are overcrowded.

.

.... ,,.,·

-..i.w.

~

... ·...,.

_:
~

5

Let me give you some examples, lest anyone thinks I am exaggerating. In my State of Michigan alone, prisoner grievances and
lawsuits over prison conditions have included disputes over how
warm the food is, how bright the lights are, whether there are electrical outlets in each cell, whether windows have inspected and certified up to code, whether prisoners' hair is cut only by licensed
barbers, and whether air and water temperatures are comfortable.
Through these lawsuits in many States, prisoners, their lawyers,
and unelected judges have replaced the people and their legislatures in controlling the character of prison life. As a further insult,
the taxpayers themselves often pay for-in fact, in almost all cases,
pay for these lawsuits, mid this is completely at odds with principles 'Jf democracy and federalism.
What is more, the result of such litigation is that violent criminals are freed to prey on more victims, and that, I think, brings
all of our social institutions into disrepute. I think most people in
Michigan, and indeed most p.?cple in this country believe this is all
wrong, and I have no doubt that they are right about this because
most of us believe that if somebody is convicted of a serious crime,
that person deserves to lose some of the rights the rest of us enjoy.
We believe this for a good reason. We believe criminals have
earned punishment and deserve to be treated less well than those
who obey our laws. We believe that if criminals learn that they will
have to pay a serious price for committlng c<-:imes, they will be less
likely to do it again, and we believe that people contemplating murdering an entire family or torturing and killing a 12-year-old girl
or kidnaping, robbing, and killing a young woman may be less likely to commit that awful act if they know that they will face many
years of confinement, hard work, and loss of control over their
lives. In short, potential criminals will learn that crime not only
does not pay, but may impose significant costs; most importantly,
the loss of liberty, dignity, and comfort.
Unfortunately, our syEtem does not always send this message.
Quite the opposite. Through expansive glosses on the eighth
amendment and other rights, our legal system has managed in various instances to create the impression that prisoners' rights to
challenge the conditions of their confinement are at least on a par
with society's authority to decide to put them in jail. This message
of moral equivalence fundamentally subverts the core principle of
our criminal justice system that individuals who have committed
seri?UB crimes are the legitimate objects of society's reproof and
punishment.
How did this happen? To some extent, no doubt, it was a reaction
to genuine and serious abuses that were taking place in prisons 25,
or perhaps even 20 years ago, and indeed those abuses caution
against complacency, since prisoners are undoubtedly uniquely vulnerable to being abused. But that insight is far from the whole
story and should not make us lco;e sight of that story's central fact
that people are in prison because they have done something serio~sly wrong. An endless flood of prisoner lawsuits alleging prisoner
nghts to more handball courts for recreation or more psychiatrists
to cure them of their criminal proclivities fatally undercuts the fundamental purpose of incarceration .

..
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The purpose of this hearing is to reexamine how we can serve
those fundamental purposes. I believe it is time the pendulum
swung back in the direction of law-abiding taxpayers and the victim~ of crime. We need to ensure. that prisoners are fully protected
agamst cruel and unusual pumshment, as our Constitution requires, but we do not need to ensure that prisons are run according
to criminals' preferences.
A number of my colleagues have introduced various proposals to
address different aspects of these problems. We will be hearing
from two of them now, or in the first panel when they get back
from voting, but I would also like to take a moment to state the
committee's appreciation for the work of two members of the committee, the Senator from Arizona, who has made some very innovative proposals about frivolous litigation, and the Senator from Colorado, who has been working along with Senator Shelby of Alabama
on proposals regarding work in prison.
In sum, I am convinced that a more balanced approach to these
issues would reduce the number of criminals released early to comm~t more crimes; reduce the . number of criminals committing
cnmes after they are released, if they are released; and help prisons function as a more effective deterrent to crime. I hope in this
hearing we will be able to explore the different ways by which we
can achieve a better balance between individual rights and society's
right to protect itseif and all of us from dangerous criminals.
At this time, I do not s•"C ~he Senators who would make up the
first panel, but perhaps what we might do is begin with Aseociate
Attorr;ey General Schmidt, if that is agreeable, and have him begin
his te1,timony. I will go to vote, and perhaps Senator Specter will
officiate until Senator Hatch gets back.
Senator SPECTER. Well, we have a block of 6 votes back to back.
This is an unusual morning. We are going to be gone, I think, for
some time, delaying the hearing, but I would like to make a very
brief com:n~nt.
I think ';hese are very, very important hearings on the ongoing
problems of-staff tells me that we are going to have shuttling Senators here to try to keep the hearing in process. That is going to
be some job, with 10-minute votes and at least 5 or 6 minutes to
and another 5 or 6 minutes from, but just a comment or two.
I think these hearings are very important on the ongoing problems of prisons in America. This is a subject that I have been deeply involved in since my days as an assistant district attorney in
Philadelphia many years ago when I was chief of the Appeals and
Pardons SectiCln and would visit the prisons on people who had applied for pardons and paroles, and in that job had an opportunity
to visit all of Pennsylvania's prisons. The shortage of prison space
is a tremendous problem.
The first three bills I introduced in my first year in the Senate
involved first, armed career criminals; second, Federal prisons for
ca..-eer criminals who moved in interstate commerce; and third, realistic rehabilitation requirements for inmates. We have had a
shortage of prison space in th.is country for at least the past 30
yer.rs, to my personal knowledge, and we have had insufficient accommodations for prisoner education and training. It is no surprise
when a functional illiterate leaves prison without a trade or a skill

j
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that that individual goes back to a life of crime, so that job training
and literacy training l:L.'"e very important.
I see Senator Hutchison has arrived to make her statement. Before I call on her, I would like to note the presence today of a very
distinguished Pennsylvanian and a very distinguished Philadelphian, the district attorney of Philadelphia, Lynne Abraham, who
faces very difficult problems as the chief law enforcement officer of
a major American city, a job I had for 8 years. But I had an easier
time of it than District Attorney Abraham does because I had Assistant District Attorney Abraham to help me with the job when
I was district attorney.
You may not have noticed much about District Attorney Ahrahi>m because she hasn't appeared on the cover of the New York
Times Magazine for almost a full week now. But she has unique
problems and one of them is prison overcrowding. She is one of a
very distin1r1ished panel of witnesses, including former Attorney
General Bill Barr.
At this point, I would like to submit Senator Shelby's statement.
[Prepared statement of Senator Shelby follows:]
PREPAJ'.ED STATH~E!\1 OF Hos. RrC!VJID

c. SHELBY, A U.S. SE.'<ATOR FROM THE

STATE OF A.LABAY.A

Mr. Chairman, one of the many controversial provisions of the 1994 crime bill was
the reT_'ll;ement that states have in place an array of dubious programs, including
social rehabilitation," "job skills," and even "post-release" programs, in order to
c;ua!ify for the prison construction grant money contained in the bill. This requirement is simply a manifestation of the criminal rights philosophy, which hae reeked
havoc on our criminal justice system. This view liolds that criminPJs are victims of
society, are not to blame for their actions, and should be "rehabilh..•ted" at the taxpayers expense. In their zeal to "rehabilitate" \iolent criminals, proponents of Wis
ideology have worked overtime to ensure that murderers, rapists, and child molesters are treated better than the victims of these acts and that these criminals have
access to perks and amenities most hard-working taxpayers cannot afford.
Award-winning journalist Robert Bidinotto has revealed a myriad of these abuses.
For example, at Mercer Regional Correctional Facility in Pennsylvania, hardened
criminals have routine acces~ to a full-sized basketball wurt, handball area, punching bags, volleyball nets, 15 sets of berbells, weightlifting machines, electronic bicycles, and stairmasters facing a TV.
David Jirovec, a resident of Washington State hired two hit men to kill his v.ifc
for insurance money. His "punishment" includes regular conjugal visits from his
new v.ife.
Bidinotto also exposed abuses at Sullivan high-security priaon in Fallsburg NY,
where prisoners hold regular "jam sessions" in a music room crowded with electric
guitars, amplifiers, drums, and keyboards.
In Jefferson City, MO, inmates nm an around-the-dock closed~i.rcuit TV studio
and broadcast movies filled .,.-;th gratuitous sex and graphic violence.
Perhaps the winner fr1 t.he race for "rehabilitation" is the Massachusetts Carree·
tional In..<titutio::i in Norfolk, MA. There, prisoners sentenced to life in prisonknown llS the "Lifers Group"-held its annual "Lifers banquet• in the $2 million
visitor"s center. These 33 comicts-:nostly murdere.-s-and 49 of their im~ted guests
dined on catered }>rime rib.
Thia is just the ti,P of the iceberg. These are not isolated incidents, but have beC?me commonplace in our criminal justice system. Violent criminals have by definition committed brutal acts of violence on innocent women, children, the elderiy and.
other ci..ize::i.s. The.t the government continues to take money out of the pockets 0f
law-abiding taxpayers-many of whom are victims of those behind bs.rs-to create
resorts for prisoners to mull around in is incomprehensible. The rationale for this
system is likely summed up by Larry Meachum, Commissiollt'r of Correction in the
Et.ate of Connecticut: "We must attempt to modify criminal behavior and hopefully
not return a more damaged human being to society than we received.•
I reject. th.ill liberal !IOCial rehabilitation philoaophy. I, along with ten of my colleagues, have introduced legislation, S. 930, which has a different message: prisons

should be places of wo:k and organized ed~cation, no~ re~rt hotels, counseling centers or BOOal laboratones. It ensures ~t time. •~nt m pn.son ls not good time, but
rather devoted to hard work and education. This IS a far more const •1ctive approach
to rehabilitation.
Specifically, S. 930 repeals the social program requirements of the 1994 crime bill
and instead makes the receipt of state prison construction grant money conditional
on states requiring all inmates to perform at least 48 hours of work p<rc week, and
engage i:i at least 16 _hours of.~rganized educational activities ~week. States may
not provide to an:t pnaoner faJling to meet the work and education requirement any
extra privileges, mcluding the egregious items listed above. (Exemptions from the
wo:-k requirement are granted for security conditions, medical disabilities or disciplinary action.)
'
The critics of this legislation are likely to port.end that it is too cos+Jy or too unworkable. However, as prison reform expert and noted author John Dilclio has
pointed out, one-half of every taxdollar spent on prisons goes not to the basks of
securit-;, but to amenities and services for prisoners. However, these extra perks
would be severely restricted under my legislation. No cne failing to meet the wcrk
and organized study requirements would have access to them, and since the in.:nate;;
would be occupied for 11 hours per day fulfillinJ:( the work and study requirement,
the opportunity for these costly privileges would be reduced. Moreover, to reduce operation costs even further, prison labor could be used to replaced labor that is currently contracted out. Thus, these programs could be implemented.
The other charge is that the federal government should not micro-manage state
prison efforts. However, this bill d<>"!! not micro-manage at all. Rather, states have
been micro-managed by the federal courts which have mandated that states prov;de
prisoners with every possible amenity imaginable. For example, Federal Judge William Wayne Justice of the Eastern District Court required scores of changes in the
Texas prison system, designed to improve the living conditions of Texas prisoners.
These changes increased Texas's prison operating expenses ten-fold, from $91 million in 1980 to $1.84 billion in 1994-<!ven though the prison population o~Jy do:ibled. This legislation will empower state and local prison officials to operate the!.r
systems in a cost-efficient manner, and will giv" them the much needed protection
from the overreaching federal courts.
Moreover, this is only a requiremJnt on states who choose to receive federal prison construction money. It does not affect states which do not receive this money.
In closing, I want to reiterate that the American people are li'.ing in increased
fear of being victimized by violent criminals. People no longer feel safe on the
streets, in their neighborhoods, and even in their own home. Yet, law enforcement
officials are only able to apprehend a fraction of those individuals committing
crimes. And, only a fraction of those apprehended are ever sentenced. And when
they are sentenced, they only serve a fraction of their time. Therefore, we should
take every ste_P possible to make sure that the time they do serve is not spent
watching television, working out with weights, pla)ing basketball, or any other luxurious activity. Rather, the Congress should do everythi~ possible to ensure that
prison time is devoted to hard labor and focused on ~uiring the offender to pay
back to victims and society the debt he or she owes. This legislation ls a first step
in that direction, and I urge its passage by the committee.

Well, Senator Hutchison is here now, a very distinguished Senator from Texas who has been very active in this field. While I am
not officially presiding, Senator Hutchison, I call on you at this
time and I will stay for a couple of minutes. The 'irst 15 minutes
are just about up, so I will have to excuse myself in just a couple
of minutes.
STATEMENT OF HON. KAY BAILEY HUTCIDSON, A U.S.
SENATOR FROM THE STATE OF TEXAS

Senator HurcHISON. Thank you, Mr. Chairman. I certainly hope
that you will be able to continue the hearing. I saw Senator Abraham at the elevator and I think he will be right back. I have already voted, so I certainly understand when you need to leave.
Mr. Chairman, I want to tell you the story about my friend,
Cecile Autry. Cecile and I were sorority sisters at the University
of Texas. She was voted one of the 10 most beautiful girls on cam-
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should use this year to be ready so that on October 1 we could really begin the grant-making process.
80, in December, we put out draft regulations that requested
comments on some of the key technical issues in the area of truth
in sentencing and defining various catP.gories that are important in
that area. We have received comments from virtually everv Statr,
on that subject. We have, in fact, met with representatives of virtually every State and talked about the prisori grant program. We
had a conference which was attended by virtually every State. We
set up an office to administer the prison grant program under a
very well-respected corrections professional.
We are ready to go, and I think the States are ready for us to
go. There obviously is an enormous need in this area. You will hear
from other witnesses, but I know from my own experience traveling
around the country that there are literally places in this country
where parts of the criminal justice system have broken down because of the unavailability of ade,:iuate prison space, and that is an
intolerable situation. The 1994 crime law was intended to rectify
it.
There are, as you all know, some proposals around to modify in
various respects the truth in sentencing conditions that are set
forth in the 1994 crime law. I think that would be a major mistake.
I think it would be a mistake, first of all, because I don't think
there are any alternatives that I have seen that will, in fact, be
more effective in inducing real reform at the State level and in inducing the States to move in a realistic way toward truth in sentencing.
I also think it would be a major mistake because I think there
is an overwhelming interest from the star1dpoint of sound public
p0licv and stability in this area in allowing the States to go forward" on the basis of the law that was passed in 1994. There are
already a number of States which have passed laws reforming their
sentencing procedures in reliance on that law. The law passed with
respect to the prison area with overwhelming bipartisan support.
and so I real!y think it is a mistake to talk about changing it. Wha:
we ought to do is go forward and put those resources to use jr, the
way that Congress intended.
With respect to the othe1· legislative proposals which are before
you which deal with the effort to get at some of the problems of
abusive prisoner litigation and the impact of litigation that Senator
Abrah:::.m \<"as referring to earlier, we generally support those propo::;::?.ls. The written statement sets out in some detail our positions.
but we supp0rt the provision3 that would strengthen the require·
ment for exhaustion of administrative procedures before prisoner~
can go to ~ourt. In fact, we would like to see those expanded to
cover Federal prisoners as well as State prisoners.
We support the provisions that would generally r<!quire that prisoners oick up the costs of litigation, which I think is important
given the absence of other disinducel:lents to litigate in a prison
situation. We support very strongly the objective of the STOP provisions to make absolutely certain that any cap on prison popci·
!ations is used by the courts only as an absclute last resort when
it is the only remedy which is available for a ccnstitutio:rnl viola·
tior:.

pus. She was the Texas Bluebonnet Queen. She got married and
moved t-0 Houston and became active in the community.
Cecile didn't come home 1 day and she was found in a field about
200 miles from Houston. She had been strangled. As the story
evolved when her car was found and the man accused of her murder wa~ arrested in Colorado, she had walked out to her car in a
parking lot and a man had been waiting for her to come. He strangled her, threw her in the back of the car in the trunk, t~ey; her
out in a field on the way through Texas, and kept on dnvmg to
Colorado.
The murderer was on '!arly release because of a case, the Ruiz
case in Texas, that requires us to release/risoners if we go above
an 11-percent vacancy rate. When aske why he strangled my
friend, Cecile, he said, I just had to have her car.
Senator SPECTER. Senator, I am going to have to excuse myself
now. We have got 4 minutes.
[Recess.]
Mr. Coo:r-'EY. My name is Mann us Cooney. I am the staff director
of the committee. We have a problem in that there are several
back-to-back floor votes. I have been asked by the chairman of the
committee, Senat-Or Hatch, and by Senator Abraham to at least
begin the testimony. Senator Abraham, I am told, is on his way
back and Senator Hatch will be here shortly. There will be a few
occasions where I may need to sit in in lieu of a Senat-Or. We have
checked with Mr. Schmidt and that is fine with him.
So, Mr. Schmidt, if you will proceed with your statement? This
is John Sch".nidt, Associate Attorney General of the United States.
Thank you.
STATErt'!El'i'T OF JOHN SCHMIDT, ASSOC!ATE ATI'ORNEY
GE!'.'ERAL, U.S. DEPARTJ\IEJl."T OF JUSTICE, WASHINGTON, DC
Mr. Scm1mT. Thank you. I guess I should address you as "Mr.

Chairman" and address all the distinguished members of the staff
of the Senate Judiciary Committee, many of whom I do know well.
I know how important you all here, so I am not reluctant at all to
go forward.
I will be brief because I know there are some very distinguished
people, including former Attorney General Barr, who are here to
testify on this important subject. I have a written statement which
we have submitted a.11d I will just emphasize a couple of points.
I think the one message I would most like to convey is that we
think the most important thing that we at the Justice Department
can do to increase the capacity for effective incarceration in this
country at this point is to go forward as rapidly as possible with
grants to qualifying States under the prison grant provisions of the
1994 crime law.
As you know, almost ~10 billion was committed under the 1994
crime law to various forms of assistance t-0 the States in the incarcer:ition area. $7.9 billion of that was set aside for grants to States
which met the various conditions in the truth in sentencing area.
~nlike some other areas of the crime law where funding was pro~·rd_ed fo:r us to make grants immediately, in this area the funding
is mtended to be available as of October 1, but it was expected, I
believe, and certainly we have gone forward on the basis that we

·'

--.-:,.'\.-"'"~J ....::.-"·,-;:,,.:..

-,,,~

••

a«r·'

~.·-<---·-·

t

·..-~~i.,

12
11

We do have a couple of constitutional and other concerns about
particular provisions that are in the STOP proposal, and those are
set out in detail in the statement. But just in general terms, our
concern is that we not have provisions w!Uch would bar the use or
a cap if that is, in fact, the only way to remedy a constitutional violation. I think the problem in the legislation does not arise where
the violation is, in fact, attributable to overcrowding. In those circumstances, the provision says, yes, you can go ahead and do it.
I will interrupt and let Senator Abraham resume chairing his
hearing.
Senator ABR.\HA..\L Mr. Schmidt, I apologize. Because of the way
these votes are going and our need to try to make sure the Senators don't miss rollcall votes, Senator Hutchison, who, of course,
is the chief sponsor of this bill, is here and has asked for 5 minutes
to just outline the bill. We apologize to all witnesses, but particularly to you for the need for us to continue interrupting.
Senator Hutchison, thank you for being here, and I apologize for
the fact that earlier when you were here, we were not in a position
to hear your testimony.
Senator HL'TCHISON. Thank you, Mr. Chairman. Earlier, after
you left, I told the story of my friend from college who was brutally
murdered by an early-rele3.se prisoner. In fact, it highlighted the
need for doing something about this tragic situation. and my State
is just one example and it is why I introduced this bill along with
Conbfessman Rll Archer on the House side.
In my State and others, the Federal courts have imposed um·:ar:;:,ntd a.'"ld onerous limitations on State prison systems that haw
resulted in thousands of violent criminals being released back into
society, in some cases before they have served e\·en half of their
original sentences.
Earlier this year, I introduced the Stop Turning Out P:-iso:-:ers
:\ct to curb Federal court takeovers of Stc.~e priso!ls. ~'1Y purpose
in apper,ring today is to impress on the committee the seriousness
of the problem of Federal court takeovers and to describe the tremendous ccsts, financial and societal, that the coarts' :::;ctio:cs :::;re
imposing on our States.
A brief history of the problem in my State may be helpful to the
co:r.ir.ittee because it illustrates the absurd cirnmstances under
which the courts are intervening :>nd imposi!lg judicial control over
St:::te prisons. Under the Rui;;: c:::sc which w:::s sett 1d i:i 1992. a
Federal district i:ourt ha:; asserted control over every in~portant aspect of Texas' correctional system. To quote fro:;i the court's final
.i\:Cb!7JG~t. t!-.e court's c:mtrol is in perpetuity in key areas such 2s
popub.t10n limits, restrictions on new faci!itiE:s. use cf force. acce~s
to the co;irts, and staffing.
Included in Ruiz i3 a requiremsnt fr0:n the court th2.t on any
given d2.y, at least 6,100 prison bees, 14 percent of the total ~pace
in my State's pris0ns, must be kept vacar.t. As a result of Texas
r·,:srirrs being forced to maintain a large perma!1ent \·acancy rate,
.::erally thousands of violent criminals are released earlv after
serving fractior:s of their sentences.
·
At the time of the Ruiz decision, I was treasurer for the State
?f Texas, so I speak from firsthand knowledge about the financial
impact of these Federal court demands. In order to comply with the

Ruiz decision, the State of Texas has embarked on a massive prison-building program with annual expenditures estimated to grow
from $3.75 billion to $4.4 billion over the next 2 years.
But the court has gone even further, Mr. Chairman, in imposing
conditions on how and where new prison beds may be built. The
court stepped in and prohibited building an addition on some prison ground that was used as a baseball field. The court ruled that
Texas cannot use common space or recreation space for housing
without first replacing the common space and outdoor recreation
areas, including all ball fields. !t is estimated that the court-mandated prison population caps will cost my State's taxpayers $610
million a year for the next 5 years.
This State prison population cap is also a critical problem for
local taxpayers. Texas county jails are overcrowded with prisoners
that cannot be transferred to State prisons and millions of dollai:s
in extra costs are being incurred. I would add that so far there is
no estimate of the extra costs of protecting every inch of baseball
fields.
In the court's view, the prison population cap is necessary to ensure that convicts will be comfortable. However, with thousands of
convicted murderers, rapists, muggers, and other criminals out
roaming the streets instead of serving time behind bars, no lawabiding citizen can feel safe, let alone comfortable.
Our experience in Texas raises two key questions. First, which
are more important, the rights of violent criminals to live comfortably or the rights of past and potential victims to live free of
fear that those criminals will be released early to roam our streets?
The second question follows directly from that. If Texans decide
that victims' rights are more important, is Texas free to set prison
standards that favor those rights?
:\iy STOP bill would prevent more Ruiz decisions. It would limit
relief in a civil action regarding prison conditions to extend no further than necessary to grant relief. My bill also provides that the
courts not impose limits or reduction in prison population unless
the plaintiff proves that overcrowding is the primary problem and
there is no other solution available. Furthermore, the courts would
not be able to use a single lawsuit as a springboard to take over
the administration of an entire prison system.
In order to prevent the kind of permanent Federal court control
over a State's correctional system that we have in Texas today, my
legislation would automatically terminate prospective relief granted
by a court after 2 years, and it would tenrinate immediately in the
absence of a finding by the court of a Federal rights violation .
What has happened in Texas is particularly galling because the
Ruiz decision was not appealed. Although rand others have repeatedly called for an appeal to be undertaken, the responsible State
official has declined. Among the provisions of my bill is one that
would allow other State officials and elected representatives that
have a reason and a cause to step in and undertake an appeal in
these cases when Federal courts have gone too far .
Mr. Chairman, we in Texas and those in other States desperately
need these kinds of changes. While Federal prisons continue to operate at an average of more than 160 percent of capacity, my
State's correctional system is required to maintain less than 90-

~tt·ree- rlff'r· rttr''t'&tf

fdW"fiJY:
14
13

percent occupancy. We need the use of those extra beds. Our counties, whose jails are bursting with prisoners, need those beds to be
available.
Mr. Chainnan, I am encouraged that you are looking at this and
I appreciate very much the time you are spending on it. I am sorry
about the votes, and I know that has caused a problem. So I just
hope you can get the testimony so that we can movEO this bill forward, and I hope it will be part of the crime package that you will
put forward later this year.
Thank you.
Senator ABRAHAM. Thank you very much, Senator Hutchison,
and thank you for working on this issue.
Thank you, Mr. Schmidt, for indulging a.1.1 ~i ,,.;.r vote patterns
over here today. We may have at least <':1e other 3enator who has
to come between votes, but please conthue your tes'.imony.
Mr. SCID!IDT. Well, it is timely in '.hat I was just about t-0 comment on the STOP legislation. Let ~ ~ just repeat the one basic
point I had previously made, whicr. is the importance that we see
in Congress not doing anything foat will prevent us from going forward ancl making grants to the Stat~s that qualify under the 1994
crime law for financial assistance to build r.ew prison5 because I
think nothing else, certainly, that we at the Justice Department
can do is as important as that in dealing with the problem that we
face in this area.
With respect to the legislative proposals t'.l deal with prisoner
litigation and the impact of cert.sin kinds of litigation, as I was indicating, we support the provisions that wou!d require exhaustion
of administrative remedies prior to going to court. We would like
to see those expanded to cover Federal prisoners as well a5 State
prisoners.
We support the provisions that would generally make it clear
that prisoners must pick up the costs of filing lawsuits, which I
think is important given that there are often no other
disinducements to litigate in a prisoner situation. With respect to
the STOP legislation, we strongly support the principle that a cap
on prison populations should be imposed only if that is the absolute
last resort and the only remedy available for a constitutional violation.
We have a couple of constitutional concerns with p2.rticular provisions that are in the legislation. The one that I W2.S starting to
refer t-0 arises because of a concern that we not, by legislation, say
that the cap will not be available if that is, in fact, the only remedy
for a constitutional violation.
The prob!em arises not with respect to a violation where overcrowding is the principal violation because the legislation says then
the cap can be used. But it is possible to have a situation where
overcrowding is a secondary rather than a primary cause of a constitutional violation, and a court might nevertheless conclude that
the cap is the only effective remedy for that violation. It seems to
us in that circumstance there is both a constitutional and a policy
problem in restricting the court from using the cap as the remedy.
We also have a constitutional concern with attempting to apply
th~se .res!rictions to existing decrees that have resulted from prior
adJud1cat10ns of constitutional violations. I think there is a real
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C'>nstitutional question whether Congress can do that with respect
to decrees that result from adjudications of constitutional violations
prior to the legislation.
Finally, we have j·1st a practical concern about a couple of the
provisions that relate to consent decrees. In particular, there is a
provision that, at least as we read it, would say that in any consent
decree there would have to be an explicit finding of a violation of
constitutional rights.
The concern we have is that that might present a significant impediment to settling cases in circumstances where the State is prepared to accept all of the c'Jnditions of the decree, but is unwilling
to make what would amount to an admission of liability which
could have other consequences.
It seems to us that the problem that we are trying to get at
there, which, as I understand it, is the concern that State officials
would sort of collusively settle cases for their own reasons and not
take into account the interests of the law enforcement community,
is really dealt with by the other provisions of the bill that give to
any local prosecutor or other criminal justice official who has a jurisdiction that will be affected the right to intervene in that proceeding and participate in any consideration of relief.
If you actually had a situation where all of those people, including all those intervenors, were prepared to sign off on a consent decree, but for whatever reason the State was unwilling to have that
admission of a violation of the Constitution, it seems to us that in
the interests of avoiding litigation, which is something we generally
try to do in the Justice Department, that that really doesn't make
sense.
The other somewhat similar concern we have is with the provision for automatic termination of all decrees after 2 years. The current law, as you know, now has a provision that gives the defendant a right to go in and seek a review of any decree after 2 years.
It seems to us if you have a situation where at the end of 2 yeill'B
there is still an unremedied constitutional violation, the effect of
the automatic termination is going to be to force a new round of
litigation, and that, from the standpoint of judicial and litigation
economy, doesn't make sense.
It seems to us that an alternative approach there might be to
give that same group of people who are given the right to intervene
under the bill in the initial proceeding the right themselves to invoke the 2-year review of any decree. So there would be an assurance that the review would take place if there was any significant
public interest at stake or that would warrant it, but you would not
have an automatic termination that would force new litigation if,
in fact, it is clear that there is ~- continuing constitutional violation.
With those qualifications-and I have to say I think those are issues that can be dealt with in the drafting-we think that that is
an area where Congress should legislate. We would like to see it
and we would like to work with the members of the committee to
achieve something that would be both constitutional and sound
from a policy standpoint.
With that, I will stop, and I will be happy to respond to questions.
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Senator ABRAHAM. The preponderance of the questions may have
to be in writing since the other panel members are still at the
hearing.
Mr. SCIL"\HDT. That il'I fine.
Senator ABRAHAll':. I am hopeful that Senator Hatch will, after
casting what is r.ow our fourth vote, will be able to be back, and
I think he may have some questions as well.
I would just like to maybe focus a little bit, because there are
other panels here, on a matter a little closer to home for me, which
is our situation in Michigan. A.13 I am sure you know, we have been
under a longstanding consent decree that affects our prison system.
In 1992, we believed, I think, that things had been worked out.
There was a stipulation agreed to between the Department of Jusdce and our State corrections officials that we had solved the problems which had caused the initial issue to be raised, and so we felt
we were on the way to essentially ending this judicial supervision.
But despite the fact that both parties had agreed to the stipulation, the court overseeing the consent decree refused to cede its
power over these prisons, and when it rejected the parti€s' stipulation and we sought to appeal the court's ruling, as you lmow, DOJ
refused to argue for support of the stipulation that it had itself entered into. I guess I really would like to understand the Department's position on that a little more clearly because it is a very ('.Jsruptive situation, certainly, in our State.
Mr. SCIDHDT. Well, I know about the case. It happened before I
was there, but I understand about it.
Senator ABRAHAM. And I would certainly stipulate that-Mr. SCIDHDT. Let me tell you my understanding of it. It is certainly correct that the Justice Department had agreed to stipulate
to a dismissal of the bulk of the consent decree. I think the provisions relating to mental health were going to remain in place.
Senator ABRAHAM. That is right.
Mr. SCHMIDT. But the rest was to be stipulated to be dismissed.
The court refused to accept that stipulation. A.13 I understand it, the
issue on appeal was whether the court lacked jurisdiction to refuse
to accept the stipulation, and on that legal question the view of the
Justice Department was that the district court was correct that it
did have the jurisdiction to refuse to accept the stipulation, although we had urged the district court in good faith and were prepared to accept the stipulation.
So on that legal question of whether the district court had the
jurisdiction to refuse to accept the stipulation, the Justice Departrr.cnt took that position in the court of appeals and the court of appeals agreed with that. So the district court retained jurisdiction.
Senator AB:r<.AHAM. Right.
Mr. SCHMIDT. My understanding is the district court, when it re~ecte? the stipulation, set up an alternative procedure under which
it said the decree could, in fact, be dismissed in sort of a piecemeal
fashion if there were a demonstration of compliance in various
areas. It is my understanding that that process is, in fact, going
forward, and to the extent that there are continuing issues under
the decree, E;Ubstantive issues, they result almost entirely from concerns in the mental health area.
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But there is, in fact, I think, a mediator process that was established by the court of appeals which is going forward in an effort
to embody under the new procedure that the district court set up
the sort of substantive result that would have been reached immediately bad the stipulation been accepted.
Senator ABRAHAM. But there is nothing in your Department that
has changed insofar as its acceptance of the conditions that
prompted the stipulation; that is, there has not been a reversal of
position at least with regard to the areas not including the mental
health area?
Mr. ScHMIDT. Well, my understanding of what the district court
said was that we needed to look at them area by area and make
a demonstration to the satisfaction of the district court that there
was no continuing constitutional violation. What I said is, I think,
a correct statement of where we are that we think that is going forward and that it is only in the mental health area that we see
major continuing problems.
Senator ABRAHAM. But you would say that in the other areas,
your position remains consistent with the earlier view that Michigan prisons were no longer in violation of the Federal law?
Mr. SCHMIDT. Well, I think our position is that we need to look
at each of those areas and make the appropriate demonstration to
the satisfaction of the district court. The district court refused to
accept the flat dismissal, so I think our view of it is that it is not
. appropriate for us then to say, well, not withstanding your refusal
to accept our stipulation, we are effectively dismissing the case.
But, substantively, it is my understanding that we are working
through the other areas in an effort to go to the district court .and
say that we believe that, apart from the mental health area, there
is no need for continuing jurisdiction by the district court.
Senator ABRAHAM. All right. What I am trying to, I guess, establish is this. Clearly, the district court has reached a different conclusion which you have accepted, but has your position or the Department's position changed insofar as your earlier conclusion? I
mean, there is some difference there between your actions and your
assessment of the circumstances and I just wonder-Mr. SCHMIDT. Well, I am not trying to be evasive. I guess what
I am saying is that I think given that the district court rejected the
stipulation and said that we should look area by area and make
a demonstration and an evaluation of whether there was compliance, we are doing that. My understanding, though, is that that is
going positively and that the sixth circuit or the eighth circuit.
The sixth, icposed a mediation process, so there is actually a
mediator with whom the parties are working to try to work
through the question of: Has there been compliance . in each of
these areas?
Senator ABRAHAM. I see that we have been joined by another
member of the Senate who is in between rollcall votes here. Again,
if you would indulge us, Mr. Schmidt, I would now ask Senator
Phil Gramm to join us at the table. He, too, I know, has some
strong opinions on some of the current legislative issues before us.
In order that you might get back for the next vote, Senator
Gramm, we appreciate your joining us today and welcome you.

.
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prior to 1929 when we started making it a crime to make prisoners
work.
Finally, we need to change the whole approach we have in terms
of the criminal justice system. I believe if we change the standards
for prison construction, if we make prisoners work, we can afford
to incarcerate violent criminals in America. I think that is the approach we should follow and I strongly urge this co=ittee to do
that.
Thank you very much.
Senator ABRAHAM. Senator Gramm, thank you very much for
being with us today.
Mr. Schmidt, I asked you to stay here because I thought maybe
some of the others would come back. I just heard a beep, so I think
I am going to have to go back and vote, as well, fairly soon. So I
would like to thank you for being here.
Mr. ScHMIDT. Thank you.
Senator ABRAHAM. We in our office are going to submit some additional questions, and I suspect some other members will want to
as well, and we appreciate your taking time. Thank you very much.
[The questions of Senator Abraham are located in the appendix.]
Mr. ScHMIDT. Thank you.
[The prepared statement of Mr. Schmidt follows:]

STATEMENT OF HON. PHIL GRAMM, A U.S. SENATOR FROM
THE STATE OF I'EXAS

Senator GRAMM. Mr. Chairman, let me thank you for continuing
the hearing during these votes because this is important business,
and given the number of votes we have on the floor, many people
would be precluded from having the opportunity to speak.
Let me begin by saying that I am a cosponsor with my dear colleague from Texas, Kay Bailey Hutchison, of her bill S. 400. That
bill is very important. I want to urge the committee to adopt it as
part of an omnibus crime bill. We took an initial step last year to
try to limit Federal courts fri:m setting arbitrary caps on prison
populations. We took a first step toward setting a higher standard.
This is the next logical step and we need to take it.
Mr. Chairman, you might get a lot of suggestions about how to
figure out who ought to be in prison, not just on the basis of who
committed a crime but by using some other for:nula or suggestion
because we don't have the capacity. I want to take a totally different tack. People who ar~ convicted and sent to prison ought to
serve their full terms.
Let me tell you some things that need to be changed. First of all,
we have at least three Federal statutes that ought to be repealed.
The Hawes-Coop~r Act of 1929, the Ashurst-Si..;mners Act of 1935,
and certain provisions of the Walsh-Healy Act of 1936 should be repealed. Now, these are three laws that have one objective, and that
objective is to crimin~lize prison labor in America.
One bill restricts the commerce of goods produced in prisons. The
second bill prohibits the interstate transport of most goods produced by prisoners for sale in the private sector of the economy.
The third bill basically has the objective of banning prison labor,
with certain exceptions.
Now, it seems to me that with the number of people we have in
prison in America, nothing is more logical than putting these peole to work. I believe the statutes I mentioned should be repealed.
think we can work out a compromise to satisfy the concerns that
have been expressed. Every year, my dear friend, Jesse Helms, offers an amendment banning trade with countries that have prison
labor, and I wonder every year why we can't be one of them. So
I think it is very important that we go back and repeal these laws
and that we put prisoners to work. I think Federal prison inmates
ought to work 10 hours a day, 6 days a week, and I think they
ought to go to school at night.
I can tell you as Chairman of Commerce, State, Justice Appropriations, which funds the prison system in this country, that last
year we spent $22,000 per Federal prisoner, and that doesn't count
the cost of building prisons. We should include in our next crime
bill a goal of cutting that amount in half over the next 8 years, and
w~ ought to set a :oal of paying for half that amount by having
pnsoners work.
We should change the standards for prison constructi:m. We
should stop building prisons like Holiday Inns. We should take out
col?r televisions and weight rooms and air conditioning. We should
build our prisons as miniindustrial parks where people go to prison, they work, they go to school at night. They pay for their cost
of incarceration by working, something that used to be common

PREPARED STATEMD.-r OF JOHN R. 5cHMIDT
MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE: Thank you for giving me the
Oj>portunity to appear before you today to discuss the progress the Department of
Justice has made and some of what we have learned over the past year in implementing The Violent Offender Incarceration and Truth in Sentencing Incentive
Grants programs and related .Provisions of the Violent Crime Control and Law Enforcement Act of 1994. Please mclude m;r full written statement in the record.
Al> you know, last Fall the Attorney General aakecl me to assume overall responsibility for coordinating the Department's efforts to implement the 1994 Crime Act.
I am proud of the Department's strong record of accomP.liahment in meeting the
many related challenges it has faced in the past year. Lilte the Attorney General,
I am confident that with your help, we can assure that timely federal assistance
get.e to the states that need it to help end revolving door justice.
Al> you know, Mr. Chairman, the Crime Act authorizes a total of $9.7 billion in
prison related asaiatance rrrer six ~· including $1.8 billion to reimburae states
for the costs of incarcerating crimlnal aliens ancf $7.9 billion to help adclresa the
critical need to assist States in expanding correctional facility capacity to eruiure
adequate space for confinement of violent offenders. The aim of The Violent Offender Incarceration and Truth in Sentencing Incentive Grants ia to ensure that violent offenders are not re!ea.eed early because of a lack of secure correctional space
and that thef remain incarcerated for substantial periods through the implemente·
tion of truth m aentencing laws.
The Justice Department alreedy has made considerable progress in implementing
the Violent Offender Incarceration and Truth in Sentencing Incentive Grants. We
stand ready to provide immediate assiatance to state and local correctional aystema
where facilities are bunting at the seam& The grant program under this existing
law ia designed to usiat statee--«nd assist them quickly-to assure that convicted
predatory crlminala remain incarcerated and incapacitated.
BecaUlifl implementation of these grant programs ia a high priority f01 the Justice
Department, we created a new Correctiorui Program Office within the Office of Justice Programs tc develop and administer these programs. The office ia headed by
a Director, I.any Meachum, who has more than 30 yean' correctional experience
and has led state correctional agencies in Maaaachuaetta, Oklahoma, and Connecticut. The Deputy Director, Stephen Amos, is former Director of~ and Evaluation for the Oregon Department of Corrections. Director Meachum reports to Assistant Attorney General Laurie Robin.son, who heads the Office of Justice Programs
and in turn, reports to me.
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Soon after the Crime Act's ena~ent, t..lie Department began meeting w!th representatives from national criminal justice organizations, state and local criminal
justice agencies, and oth<;rs to determine how best to implement the new law so that
p!U&re.ms were respon5ive to the needs of state and local communities. Our goal in
i:r.plementing these prison grant programs is to forge a productive federal, state,
and local partnership to strengthen the nation's criminal Justice system's ability to
effectively deal with career criminals and serious violent offenders.
Some s:.ates have made important progress in reje<:ting and reversing the antiincarcerati,·e policies that have contributed so heavily to the gro"1:h of crime i:i the
pnst. Few states, however, have gone as far as the federal system in adopting necess2ry reforms, and it is clear that nationwide much more needs to be done. The
prison grants programs of the 1994 Crime Act provide the essential incentives and
ac;istance for adoption at the staw level of these urgently r.eeded measures to protect the public from \iolent criminals. In fact, "'e are enco~·r:>ged r:iany s~ates have
2.ln:edy take:i steps to ~form the:r sentencing laws alread: in expectation of q~ali
(..-:ng for grants under the 1994 Act.
BOOT CAMP

On

rs IT'-~TI\'E

~fare'.:! 1,

the Office of Justice Programs issued pro;;ram guidelines and applicctio'1 materials for the Boot Camp Initiative. Fer those net familiar "ith the boot
carr.p concent. a boot ca....-np is a residential c-Jrrect.ional grogram fer adult or juvenile
c:"':"'e11dcrE. Bxt camps provide short-term ccr.fmc:nent .or non\.'iolent offenders. Boot
cs:::ps t•:e t;e::_era.lly styled after their military namesakes, and require in.."Tlat.es to
'"'-'-:Ere to u re;:i,-,,ented schedule that involves strict discipline, physicul training,
end work. Education, job training, and substance abu_-;.e coun..sclir:g or treatment also
aro prmided U> help offenders pre;iare for a productive life in the community.
Rc3earch has Ehown that boot c:i.~p programs can red:.i('c institutional crowdir.,.,.
ar.d co;ts, while improving offenders' educational level, employment prostJects, en~
access to community programs. Evaluations of boot camps i'1 :-<ew York and Louisio.r.3 have found thct t..'ie programs re..--Wted in reduced costs and reduced recidivism.
Our Boot Canp Initiath·e is based 0!1 the rcs:u.lts of the::e ev2'1U!.lt:c:i_s. ~A~p9licar:ts
we!'e encoura~ed to incorporate inUJ their progrruns stratcbic3 t..'":.at were found t'.}
be succes~ful in existing boot camp3.
We're currentlr reviev.ing a total of 89 applicatio:is received from 42 states/territories and the District of Col=.':;!a. Thirty-nil'n '1p;>licutic:1s are for boot camp con~~.r'J:tiol1, .32 Ure for pl:n~I~g g:"U~~. nnd ~~ L.:"~ for ru~~S :~ ~~:.'~~t:~,-~.:_:'.st_i;:g ?o:t
c.... !:1.ps to increase bed space. !'.fore ths.n ha1.1 the- epp ..1c... tc .. s c..L f,.~ Li<.>.., .. c...:. .•. p::- L!'
ju,·e:1i!e offenders.
We expect to award approximately 25 p!c:1ning 17ants cf UtJ to ~50,000; abo:it 5
grants of up to 51 million '!\-ill be awarded to j~risd1cticn.s to renovate existing focili~1c~ fvr t.:~e as boot camps, and another 5 grants or s~ cf up to $2 r.;.iEio;i each v;ill
De a wn:-ded for construction of new boot camp fecilitic.::.
\10!...t:~l' CFTI:.S"LlEt-:/I'i:L'TH l~~ ~ESTE::\~~I;\'"; rr.:'..:i<.iRA~L~

\\1'.ile we\·e been rr..oving forv..·a..-d \\ith the boot C!l!np .D'Z!.nt p:-ogr:.'.!1:1, we've n!:'.)
rr:ade pro;;ress in developing the more complex TruLl-i in t'cntcncing and Yio!cr.t Oifer.der Incarceration Grant Prop-'TI.s. These progrems u:-e sc!-',edu!ed tQ t:c;:~ !:-a o~:.

tabor, ·Ai th U:e start of Fiscal 'i ear 1996.
The stat:ite di\ides funding equally between the Tr~t..'1 i'1 Sc:1tc1cir:g bcc:iti,·c
tro..,-am and the Violent Offender Incarce~atio::i P"b'"~::i. Ef1:y-;:>crccr.t cf thc$c
!1.1nas fl.!'C !-0 be 61.:.xated fer Tr..it-l-i in Sentendn.g Fc::::-.:2J. Grants for states that
adopt tru!.h i:i scr.:.C:icing ls:ws ass·.rring that scco!ld ti.::-.e \-io!ent offer..ders Scr'\·e at
lea~t 85 percent of the:r sent.c:ices. State a.llocation.s &!~ b2scd C:1 the.'..r l'('R rates
f:.:- Part I viclent o!Te:1ses. The oLlier 50 pe!'Ccnt are t~ b.~ n~!oc:ited for Viole:i.t Offender Incarceration Grant..:; to ell st.ates. To be e:..if;'i'.J'c f,:;r f'::>:::ii:;g-, st.st.es ::1.t:s:
me<>t several nssarcnces. Both programs require t..""Uth in ser::c::dn .... , but the \''ioler:t

Offc:id[r i~carccration ~ is so=iewhat less sLrin£c~.t in i~.J r:~ig:bility require-·
~en ts.
Specifically, under the Violent O:I"e.cder I~car...eration Pror:-~. £:.S.t.e~ must shov..'
t~at they have ir:ipJemented or "'ill ir:!ple~erit truth in sent~=icing laws that ensare
\~O!er:t rC"t:::~e:-s ~crve a s'.lbstantial portio:i of their sentcr..ccs; provide sufficicr::ly
~~vcre p_uris~e::lt for viole~t offenders; e.n.d inc.&rce:rnte \"io!c~t cffe:i:iers fer a pcno:i of tune :1eoessary to protect the public.
Stutes rr:ust a~ to work with bccl gowrnmeo:S. They also r::ust demo::s:rate
t~fit the dgh~s cl crime victims &."'e prc:€ct.ed.. ~1·Jch like the Byrne ~\le:!loricl Grc.:lts
w!:i.ch re:;:1ir'e ~tRte end local p~ng, states cre abo ta C~Gn.ge in cc:::.~rehensive
Ci'.:::-re:~ic~cl ;::lr:r..:lir.g that includes local governr:wnts. \\·e think t!-_is ki~d of cc.:r:-
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prehensive planninlt is essential to implementing an effective program and wisely
spending federal dollars. Certainly, thi8 is one lesson-the need for planning-that
we learned from LEAA.
To be eligible for Truth in Sentencing grants, states must also show that they
have in effect truth in sentencing laW11 that ensure that offenden convicted of a second violent crime serve not less than 85 perce.lt of the sentence imposed or meet
other requirements that ensure that violent off'enden, and especially repeat violent
of!'enden, remain incarcerated for substantially greater percentages of their imposed
sentences. We believe that this is a workable and meaningful goal that states can
meet which appropriately targets dangerous career offenders and will measurably
improve public safety.
These requirements were outlined in the Interim Final Rule published in the Federal Register last December. Since then, we've been working wtth state and loeel officials to solicit suggestions on how to best implement key elements of these pro-

~iten rusponses have been received from governors' offices, departments of correction, sheriffs' departments, local jaile, prosecutors and criminal justice organizations. Additionally, to help in formulating these programs we've held workshops
with state and lOcal corrections officials. We've also met to di.scuss related issues
with, among others, representatives from offices of prosecutors, state attorneys ~n
eral and governors, the National Governors Association and the National Criminal
Justice Aasociation.
The Department of Justice is committed to ensuring a realistic and workable response to violent crime and truth in sentencing that can provide states the prison
beds they need to help assure that violent and predatory offenders are put awayand put away for a long time. That's what the public wants, that's what the public
deserves and we are moving rapicly ahead to deliver thet through this program.
REFOR.>.!S RELATING TO PRISONER UTIGATiON

The Department also supports improv-ement of the criminal justice system
through the implementation of other reforms. Several pending bills under consideration by the Senate contain three sets of reforms that are intended to curb abuses
or perceived excesses in prisoner litigation or prison conditions suits.
The first set of provisions appears in title II of H.R 667 as passed by the House
of Representatives, and in ~ 103 of S. 3. These provisions strengthen the requirement of exhaustion of administrative remedies under the Civil Rights of Institutionalized Persons Act (CRIPAJ for state prisoner suits, and adopt other safeguards
against abusive prisoner litigation. We have endorsed these reform3 in an earlier
communication to Congress. 1 We also recommend that parallel provisions be adopted to require federal prisoners to exhaust administrative remedies prior to commencing litigation.
..
The secona set of provisions ap_pears in a new bill, S. 866, which we have not previously commented on. The provisions in thill bill have some overlap with those in
§ 103 of S. 3 and title II of H.R 667, but also incorporate a number of new proposals. We bUpport the objectives of S. 866 and many of the specific provisions in the
bill. In some instances, we have recommendations for alternative formulations that
could realiz.e the bill's objectives more effectively.
The third set of pro~is1ons appears in S. 400, and in title III of H.R 667 as passed
by the House of Representatives, the "Stop Turning Out Prisoners" (STOP) propasal.
The Violent Crime Control and Law Enforcement Act of 1994 enacted 18 0.S.C.
3626, which limits remedies in prison conditions litigation. The STOP proposal
would amend this section to impose various additional conditions and restrictions.
We support t.1le basic objective of this legislation, including particularly the principle
that judicial caps on prison populations must be used only as a last resort when
no other remedy is available for a constitutional violation, although we have constitutional or policy concerns about a few of its specific pro\isions.
A The provisions in § 103 of S. 3 and H.R. 667 title II
AB noted above, we support the enactment of this set of provisions.
The Civil Rights of Institutionalized Persons Act (42 U.S.C. § 1997e) currently authorizes federal courts to suspend § 1983 suits by prisoners for up to 180 days in
order to require exhaustion of aclministl'ative remedies. Section 103(a}-{b), (e) of S.
3 strengthens the administrative exhaustion rule in this context-and brings it
more into line with administrative exhaustion rules that apply in other contexts-'Letter of AssiJ;tant Attcrney Gene.""1 Sheila F. Anthony to Honorable Henry J. Hyde con::eming H.R 3, et 17-19 (J&nuary 26, 1995).
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by generally prohibiting prisoner § 1983 suits until administrative remedies are exhausted.
As noted above we recommend that this proposal alBo incorporate a rule requiring federal prison~rs to exhaust administrative remedi<"3 prior to commencing litii:ation. A reform of this type is as desirable for federal prisoners as the corresponding
strengthening of the exhaustion provision for state prisoners that now appears in
section 103 of S. 3. We would be pleased to work with interested me:-nbers of Congress in formulating such a pro,ision.
Section 103(c) of S. 3 directs a court to dismiss a prisoner Tl§ 1983 suit if the
court is satisfied that the action fails to state a claim upon whlch :-elief can be
granted or is frivolous or malicious. A rule of this type is desirable to minimize the
burden on states of responding unnecessarily to prisoner suits that lack merit and
are sometimes brought for purposes of harassment or recreation.
Section 103(d) of S. 3 deletes from the minimum standards for prison grievance
systems in 42 U.S.C. 1997e(bX2) the requirement of e.n advisory role for employees
and inmates (at the most de:-?ntralized level as is reasonably possible) in the fonnulaticn, implementation, and ope:-ation of the system. Thls removes the condition
that has been the greatest impediment in the past to the willingness of state and
local jurisdictions to Reek certilication for their grievan".e systems.
Section 103(!) of S. 3 strengthens safeguards against and sanctions for false allegaticns of poverty by prisoners who seek to proceed in forma pauperis. Subsection
(dl of 28 U.S.C. 1915 currently reads as follows: "The court may re.:;uest an attorney
to repre=t any S".ich person unable to employ counsel and may dismiss the case
if the alle~ation of poverty is unbue, or if satisfied that the action is frivolous or
malicim.:s.' Section 103(0(1) of S. 3 amends that subsection to read as follows: "The
coctrt may reqctest an attorney to repres.ent any such person unable to employ counsd and shall at any time dismiss the case if the allegation of poverty is unbue, or
if satisfied that the action fails to state a claim upon which relief may be grant<?d
or is frivolous or malicious even if partial riling fees have been i:nposed by the
C'.J~:rt."

--

Seo'..ion l03,J)(2) of S. 3 adds a new subsection (f) to 28 U.S.C. 1915 which states
L'lat an affidavit of indigency by a prisoner shall include a statement of all as>ets
the prisoner possesses. Tne new subsection further directs the caurt to make inquiry
of the correctional institt.tion in which the prisoner is incarceraW for information
e,·ai!ab!e to that institution relating to the extent of the prisoner's assets. This is
a reasonable precaution. The new subsection concludes by stating that the court
"Ehall require full or partial payment of filing fees according to the prisoner's ability
to pay." We would not understand this language as limiting the court's authority
to require payment by the prisoner in installments, up to the full amount cf filinr::
fee3 end other applicable costs, where the prisoner lacks L'ie means to make full
pr:yrr:e::it at cr:::.e.

B. S. 866

Section 2 in S. 866 amends the in forma paupcr'.,s statute, ZS U.S.C. 1915, in Llw
follo\\.;ng manner:

( 1) The authority to allow a suit \\itho'1t prcpayme:;t of foes-r:s o~po£cd
to costs-in subsection (a) is deleted.
(2) A prisoner bri.nging a suit would bB.ve to subrr-.it a statement cf his
prison account balance for the preceding six months.
. (3) A prisoner would be liable in all cases to pay the full amount of a filmg foe. An initial partial fee of 20 percent of the average monthly deposits
to or average monthly balance in the prisoner's account would be required,
and thereafter the prisoner would be required to make monthly payments
of 20 percent of the precedini? month's income credited to the account, \\ith
the agency having cust:>dy otthe prisoner forwarding such payments whenever the amotU:t in the account exceeds $10. However, a prisoner would not
be barred from bringing any action because of inability to pay the initial
partial fee.
(4) If a judgment against a prisoner includes the payment of costs, the
prisoner would be required U> psy the full amount of costs ordered, in the
same manner provided for the payment of filing fees by the amendments .
. In essen~, the point of these amendments is to insure that prisoners will be fully
liable for filing fees and costs in all C89e!!, subject to the proVlSO that prisoners will
n?t be barred from suing because of thia liability if they are actually unable to pay.
\\ e suppo~ this :eform in light of the frequency with which prisoners file frivolous
and hs.rassmg SUlta, and the general absence of other disincentives to doing so.

However, the complicated standards and detailed numerical prescriptions in this
section are not necessary to achieve this objective. It would be adequate to provide
simply that prisoners are fully liable for fees and eoeta, that their application.11 must
be accompanied by certified prison account infonnation, and that funds froI?. their
accounts are to be forwarded periodically when the balance exceeds a specified
amount (such 88 $10) until the liability is discharged. We would be pleased to work
with the ~nsora to refine this propoa&l.
In addition to these amendments relating to fees and costa, §2 or S. 866 stre~
ens 28 U.S.C. 1915(d) to provide that the court ehsll dismiss the case at any time
if the allegation of poverty is untrue or if the action is frivolous or malicious or fails
to state a claim. This is substantially the same as provisions included in § 103 of
S. 3 and title II of H.R. 667, which we BUpport.
Section 3 of S. 866 essentially direct.a courts to review 88 promptly as poesible
suits by prisoners against governmental entities or their oflicera or employees and
to dismiss such suits if the complaint fails to state a claim or seeks monetary i-elief
from an immune defendant. This is a desirable provision that could avoid eome of
the bur?en on states and local governments of responding to non-meritorious prisoner SUits.
Section 6 provides that a court may order revocation of good time credits for federal prisoners if:
(1) The court finds that the prisoner filerl a malicious or harassing civil
claim or testified falsely or otherwise knowingly presented false evidence or
information to the court, or
(2) the Attorney General determines that one of these circumstances has
occurred and recommends revocation of good time credit to the court.
We support thls reform in principle. Engaging in malicious and harassing litigation, and committing perjury or its equivalent, are common forms of misconduct l>y
prisoners. Like other prisoner misconduct, this misconduct can appropriately be
punished by denial of !10od time credits.
However, the proceOures specified in section 6 are inconsistent with the normal
approach to denial of good time credits under 18 U.S.C. 3624. Singling out one form
of misconduct for discretio~ judicial decisions concerning dei:iial of good time
credits-where all other decisions of this ~ are made by the Justice Department-would work against consistency in pnson disciplinary policies, and would
make it difficult or impossible to coordinate sanctions imposed for this type of misconduct with those imPosed for .other disciplinary violations by a prisoner.
We accordingly recommend that § 6 of S. 866 be revised to pnmde that:
(1) A court may, and on motion of an adverse party shall, make a determination whether a circumstance specified in the section has occurred (i.e.,
a malicious or har888ing claim or knowing falsehood),
(2) the court's determination that such a circumstance occurred shall be
forwarded to the Attorney General, and
(3) on receipt of such a determination, the Attorney General shall have
the authority to deny good time credits to th<!! prisoner. We would be
pleased to work with the sponsors to refine this proposal.
Section 7 of S. 866 strengthens the requirement of exhaustion of administrative
remedies under CRIPA in prisoner suits. It is substantially the same as part of
§ 103 of S. 3, whlch we BUpport. 2

C. TM STOP provision.a
AB noted above, we support the basic objective of the STOP proposal, including
2articularly the principle that population ca_ps must be only a "last resort" measure.
Responses to unconstitutional pnaon conditions must be di:sillned and implemented
in the manner that is most consistent with public safety. Incarcerated criminals
should not eltjoy opportunities for early release, and the system's seneral capacity
to provide adequate detention and correctional space should not be rmpaired. where
any fea&ble means exist for avoiding such a result.
It is not necessary that prisons be comfortable or pleasant; the normal distresses
and hardships of incarceration are the just consequences of the offi!nders' own conduct. However, it is necessary to recognize that there is neverthele81!1 a need for effective safeguards ~ainst inhuman conditions in prisons and other facilities. The
constitutioriill provimon enforeed most frequently in prison ca.sea is the ~th
Amendment's prohibition of cruel and un1!8Ual piiniahment. Among the conditions
•Bawner, there ia a typographic error in line 22 of pap 8
hauated" in thia line lhould be •are a:bauated.•
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remedies available in the lower federal courts, subject to the limitations of Article
III, and can eliminate the jurisdiction of those couru altogether. In the latter circumstance, state courts (and the U.S. Supreme Court on review) would remain
available to provide any necessary constitutional ~medies exc!udd from the jurisdiction of the inferior federal courts. Congress also has authority to impose requirements that govern state courts when they exercise concurrent jurisdiction over federal claims, see mid.er v. Caaey, 487 U.S. 131, 141 (1988), but if Congress purports
tc bar both federal and state courts from issuing remedies ner..essary to redress
c~lorable constitutional violations, such legislation may violate due process. See, e.$_.,
'"ebswr v. Doe, 486 U.S. 592, 603 (1988);\ Bowen v. Midugan Academy of Famzly
Physicians, 476 U.S. 667, 681 n.12 (1986; Bartktt v. Bowen, 816 F.2d 695 70307 (D.C. Cir. 1987). We therefore examine the proposal's various remedial ~c
tions from that J>erspective.
Proposed 18 U.S.C. 3626(aX 1) in the propoS&.l goes further than the current statute in ensuring that any relief ordered is narmwly tailored. However, since it permits a court to order the "relief • • • necessat;' to remove the conditions that are
causing the deprivation of • • • Federal rights, this aspect of the proposal appears
to be constitutionally unobjectionable, even if it constrains both state and federal
courts.
Proposed 18 U.S.C. 3626(aX2) bars relief that reduces or Jin-its prison population
unless crowding is the primary cause of the deprivation of a federal right and no
other relief will remedy the deprivation. We strongly 'support the principle that
measures limitin!l prison population should be the last resort in prison conditions
remedies. Remedies must be carefully tailored so as to avoid or keep to an absolute
minimum any resulting costs to public safety. Measures that result in the early release of incarcerated criminals, or impair the system's general capacity to provide
adequate detention and correctional space, must be avoided when any other feasible
means exist for remedying constitutional violations.
Certain features of the formulation of proposed 18 U.S.C. 3626(aX2), however,
raise constitutional concerns. In certain circumstances, prison overcrowding may re·
suit in a violation of the Eighth Amendment, see RJuxJ.es .,, Chapman, 452 U.S. 337
( 1981). Hence, assuming that this provision constrains both state and federal courts,
it would be exposed to constitutional challenge as P"'cluding adequate remedy for
a constitutional violation in certain circumstances. For example, severe safety hazards or lack of basic sanitation might be the primary cause of unconstitutional conditions in a facility, yet extreme overcrowding II'ight be a substantial and independent, but secondary, cause of such conditions. Thus, this provision could foreclose any
relief that reduces or limits prison population through a ci;il action in such a case,
even if no other form of relief would rectify the unconstitutional condition of overcrowding.
This problem might be avoided throuij"h an interpretation of the notion of a covered "civil action" under the re'ised section as not including habeas corpus proceedings in state or federal court which are broulj"ht to obtain relief from unconstitutional conditions of confinement. See, e.g., Preiser v. Rodriguez, 411 U.S. 475, 499
( 1973). However, this depends on an uncertain construction of the proposed statute,
and the proposal's objectives could be undermined if the extent of remedial authorig depended on the form of the action (habeas proceeding vs. regular civil action).
Smee the relief available in habeas proceedinss in this context could be limited to
release from custody, reliance on such proceedings as an of limiting t.'1e release of
prisoners as a remedy for unconstitutional prison conditions.
A more satisfactory end certain resolution of the problem would be to delete the
requirement in proposed 18 U.S.C. 3626(aX2) that crowding must be the primary
cause of the deprivation of a federal right. This would avoid potential constitutional
infirmity while preserving the requirement that prison caps and the like can only
be used where no other remedy would work.
Proposed 18 U.S.C. 3626(b}-which automatically terminates prospective relief
after two years, and provides for the immediate termination~f respective relief approved without a judicial findi~ of violation of a federal · t-raises additional
constitutional concerns. It is possible that prison conditions h d unconstitutional by
a court may permst for more than two years after the court has found the violation,
and while the court order directing prospective relief iB still outstanding. Hence, this
provision might be challenged on constitutional grounds as foreclosing adequate judicial relief for a continuing conBtitutional violation.
However, we believe that this provision is constitutionally sustainable against
such a challenge. Importantly, this provision would not cut off all alternati-:e forms
of judicial relief, even if it applies both to state court and federal court 51llte. The
possibility of construing the statute as not precluding relief through habeas corpus
proceedings has been noted above (as has the possibility that habeas may provide

t!int have been fou:ld to violate the Eight..'1 .<\mcndment are excessive violence,

whether inflicted by i;-..:urds or by inmates under the supervision of indifferent
g-~r.rds, preventable rape, deliberate indifference to serious medical needs, aI_ld !!!ck
of sanitation that jeopardizes health. Prison crowding may also be a C<'.ntributing
elerr.ent in a constitutional '~elation. For example, when the number of inmates at
a prison becomes so large that sick ~~tes cannot be treated by a_ physician in a
timclv manner, or when cro'OOded conditions lead to a breakdown m secunty and
contribute to 'iolence against inmates, the crowding can be addressed as a contributing cause of a constitutional violation. See generolly Wilson v. Seiwr, 501 U.S. 294
I 1991); Rhodes v. Chaprrta1t, 452 U.S. 337 (1981).
In considerin~ reforms, it is essential to remember that inmates do suffer unconstitutional co::iditions of confinement, and ultimately must retain access to meaningful redres, when such violations occur. 'While Congress may validly enact legislative
cii:-c-otions and guidance concerning the nature and extent of prison conditions remedies, it must also take care to ensure that any measures adopted do not deprive
prisoners of effective remedies for real constitutional wrongs.
With this much background, I "ill now turn to the specific provisions of the STOP
lcltislnt:'..on.

'The STOP l'rovisions of S. 400 and title III cf H.R 661-in proposed 18 U.S.C.
3626(a}-pro.,de that prospective relief in prison conditions SUlts shall extend no
further than necessary to remove the conditions causing the deprivation of federal
rights of individual plaintiifa, that such relief must be narrowly drawn and the least
c01tr~siw means of remed;.ing the deprivation, and that substantial weight must be
r;i..-cn to any adverse impact on public safety or crimfrial justice system operations
i:-i determining intrusiveness. They further provide that relief reducing or limiting
prison populatio::i is not allowed unlesa crowding is the primary cause of the deprivation of 11 federal right and no other relief will remedy that aeprivation.
Proposed 18 U.S.C. 3626(b) in the STOP provisions provides that any prospective
relief in a prison conditions action shall automatically terminate after tc;;·o years
!running from the time the federal right vio!atio::i is found or enactment of the
STOP legis!atio::i), and that such relief shall be immediately terminated if it was appro,·ed or i;;ranted in the absence of a judicial finding that prison conditions 'iolated
a federal nght.
Proposed 18 U.S.C. 3626(c) in the STOP provisions requires pro~pt judicial decisions of motiong to modify or terminate prospective relief fr1 pnson conditions suits,
;;1th automatic stays of such relief 30 daya after a I:10tio:-i is filed under 18 U.S.C.
362G(b), and after 180 days in any other case.
Proposed 18 U.S.C. 3626(d) in the STOP provisions confers standing to oppose relief that reduces or limits prison population on any fodercl, state, or lo:cl official
er unit of government whose jurisdiction or functio::i includes the prosecution or cust0dy of persons in a ~1rison S"...ll:ject to such re.lief, or who otherwise may be affected
bv E'-.:.ch relief.
·Proposed 18 U.S.C. 3626(c) in the STOP provisions prohibits the use of masters
in prison conditio!lS suits in federal court, except for use of magistrates to mr:.kc proposed findings concerning complicated factual issues. Proposed. 18 U.S.C. 362Gd) in
the STOP provisions imposes certain limitations on awards of attorney's fees in prison conditions suits under federal civil rights laws.
Finally, the STOP provisions provide that tlw new version of 18 U.S.C. 3626 shall
r.pply ~ all reiief regt:.~CS3 of whe!.her it w~s orig-.illally granted or approved befo:-e,
on, or &fter its enactment.
Th~ bills leave unresolved cer'""'n interpretive questio:os. While t.'10 r<;vised section
contains some references to deprivation of federal rights, several parts of the section
ere not explicitly limited in this manner, and might be understood as limiting relief
b_~sed on state Jaw claims in pri...<>0n conditions gu.its in state co-.irts. The intent of
::oo ;:rcposal, however, is mo!:"e plausibly limited to setting standards for relief which
is besed on ~air::;ed violations of fed~ rights or imposed by feders..I court orders.
If so, this pomt should be made clearly m relation to all parts of the pro::>oscl.
A second interpretive question is whether the proposed revision o, 18.U.S.C. 3626
affects prison conditionB suits in both federal and state court, or just suits in federcl
court. In contrast to the current version of 18 U.S.C. 3626, the proposed revisioncxcept for the new provision restricting the use of masters-iB not, by its terms, lim:te:l. to federal court proceeding!!. Hence, most parts of the revision appear to be in·
!.e:o~cd to apply to bo:.h federal and state court suits, and would probably be so construed by the courts. To a>-nid exte"-Sive litigation over an issue that goes to tl1e
basic scope of the proposal, this question should be clearly resolved one way or the
ot..'ier by the text of the proposal
The e.nelysis of conBtitutional issues raised by this propore! must be mindful of
ccr'..nm funda.ments.J principles. Congress possesses significant authority over the
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onlv li;:;,ited relief). FinellY, the sec-jon does not appear to forec!ose an aggrie,·ed
F:-iSa:Jcr from instituting a~ new and sep.arate c!'"il ~ction ba...;:.ed.on co~stitutional "io!at:ons that persisted after the automatic terrrnnation of the pnor relief
.
.
the potential applicat10n. of the
A more pointed constitutional concern anses
restrictions of pro;iosed 18 U.S.C. 3626(b) to terminate uncompleted prospective relief ocdered in judgments that became final prfor to the l~gislai;ion's enactment. The
£pplication of t.'1ese restrictions to such rehef raises constitutional concerns under
t~.e Suoreme Co'l!'t's recent decision in Pla.ut v. Spendthnft Farm, lr.c., 115 S.Ct.
1~47 d9951. T'.1e Court held in that cast' that legislation which retroactively interferes \\ith final judgments can constitute an unconstitutional encrcachment on judic:cl aut'1ority. It is uncertain whether Plaut's holding applies with full force to the
nros::iective, long·term relief that is involved in prison conditions cases. However, if
~!:e i:ecision doe> fully apply in Lliis context, the application of proposed 18 U.S.C.
3626· b \ to orders in pre-enactment final judgments would raise serious constituti:J!:al ~rvblems.
While we believe that most features of the STOP proposal are constitutionally
<;'-.:stfilnable, at least in prospective effect, we find two aspects of the legislation to
be particularly problematic for policy reasons.
First, the proposal apparently li:nits prospective relief to cases involving a judicial
f:cd.ing cf a 'iofation of a federal right. This could create a very substantial impedime'1t to the se:tlement of prison conditions sui~ve:l if ell interested parties are
iully sotisfied with L'1e proposed resolution-because the defendants might effecti,·e!y have to concede that they have caused er tolerated unconstitutional conditions
in their facilities in order to secure judicial approval of the settlement. This would
result in litigation that no one wants, if the defendants were unY.illing to make S'-lch
a damaging adr:nis:;:o~. and c0u.ld require judicial resolution ::;f ll!atters thst would
ct..}icn;"'ise be more pro:mptly resolved by the parties in a mutually agreeable manner.
Second, we £re concerned about L'1e prov'.sion that would automatically terminate
my pros;>ective relief after two years. In some cases the unconstitutional conditions
C'1 which relief is pre:rised "i.ll not be corrected v.ithin this timeframc. resulting
i:i a :::ccd for farther priso::i conditions litigation. The Justice Department and other
p:airitiffs would have to refile cases in order to achieYe the objectives of the original
crder, 8'1d defe!'ldants would have the burden of responding to these new suits. Both
:"er reasons of judicial economy, and for the effective protection of constitutional
rights, we should aim at the resolution of disputes v.ithout unnecessary litigation
end periodic disruptions of ongoing remedial efforts. This point applies w1th particulcr force where the new litigation will revisit matters that hnve already been udjudicated and resolved in an earlier judgmenl
Existin!> law, in 18 U.S.C. 3626(c), already requires L'1et any order or consent decree seeking to remedy an Eighth Amendment vio~:ltion be reopened at the behest
of a defendant for recommended modification at n m.iriimt:.m of two veG.r intervals.
This pro;~sion could be strengthened to give eligible intervenors under the STOP
proposcl, including prosecutors, the same right to[eriodic reconsideration of plison
conditions orders and consent decrees. This woul be a more reasonable approach
to guarCing against the unnecessary continuation of orders than impos:t:(':i cf r.n
u:i:;ualified, suw::iatic time limit on a.Jl orders of this type.
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Senator ABRAHAM. At this time, I would call the next panel forward-Mr. Barr, Mr. Cappuccio, Mr. Di!ulio, Di~trict Attorney
Abraham, Mr. Gadola, Mr. Watson, and Mr. Martin.
Thank you all for coming here today, with the same caveat that
the whole morning, I think, we will unfortunately have to operate
under, that we may have -.otes that cause me to have to leave.
Hopefully, Senator Hatch and I will be able, between us, or the
staff, to co:itinue this hearing without interruption at this point,
but I do ask ahead of time for your indulgence.
Our panel consists of former Attorney General William Barr; Mr.
Paul Cappuccio, an attorney at the law firm of Kirkland and Ellis;
P_rof~ssor John Diiulio, of Princeton University; Lynne Abraham,
illstnct attorney for Philadelphia, PA; Mr. Michael Gadola, who is
th~ ~irector of the Office of Regulatory Reform of the State of
M1chig~; !\'Ir. B:ib Watson, who is director of the Department of
Correct10ns for the State of Delaware; and Dr. Steve Martin, who

..

is the former general rounsel of the Texas Department of Corrections.
Wbat I would propose is that in the order of introduction each
of you make your opening statements, and then we will pro~d to
questions at the end of the panel and hopefully have other members here by then when the votes probably will be over.
So we will start with Attorney General Barr. Thank you for
being here today.
PANEL CONSISTING OF WILLIAM P. BARR, FORMER ATIORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC; PAUL T. CAPPUCCIO, KIRKLAND AND ELLIS, WASH.
INGTON, DC; JOHN J. DiIULIO, JR., PROFESSOR OF POLITICS
AND PUBLIC AFFAIRS, PRINCETON UNIVERSITY; LTh"'NE
ABRAHAM, DISTRICT ATIORNEY, PHILADELPHIA. PA, ON BEHALF OF THE NATIONAL DISTRICT ATIORNEYS ASSOCIATION; MICHAEL GADOLA, DIRECTOR, OFFICE OF REGULATORY REFORM, STATE OF MICHIGAN; ROBERT J. WATSON,
COMMISSIONER OF CORRECTION, STATE OF DELAWARE;
AND STEVE J. MARTIN, FORMER GENERAL COUNSEL, TEXAS
DEPARTMENT OF CORRECTIONS
STATEMENT OF WILLIAM P. BARR

Mr. BARR. Thank you. It is a pleasure to be here, Mr. Chairman,
on this important topic. I have a prepared statement which I ask
to be entered in the record, and I will try to be brief with just some
overview remarks.
Senator ABRAHAM. Without objection, it will be entered.
Mr. BARR. Part of my central program as Attorney General was
f-? stress the esseJ?tial need for prison capacity in any crimin3;\ justice system. I believe that the key addressable element of violent
crime in our society is the violent crime committed by chronic habitual offenders. I believe this is the largest part of predatory violence and it is the most preventable part of the problem, and that
we have to have adequate prison capacity to incapacitate these violent offenders.
As I tried to get this message out and worked with State and
local officials on this issue, I constantly heard that one of the
central problems that was faced at the State and local level was
the Department of Justice itself and the fact that the Department
had been a key player in hamstringing State and local officials in
operating and managing their prison resources.
So I started to look into the problem, and Mr. Cappuccio, who is
here with me today, was spearheading that effort at the Department of Justice when I was there. We found that in the 1970's and
1980's, really, durin~ the heyday of judicial activism and sort of
soft-headed constitutional law in many areas of the law, there was
a flood of litigation under the eighth amendment challenging prison
ronditions.
In many of those cases, the litigation was appropriate. Conditions were unconstitutional and the beginning of that litigation was
fully justified. But in many cases, we also found that the Federal
courts, assisted by the Department of Justice, had applied incorrect
standards in determining an alleged deviation from the Constitu-
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tion overall circumstances or totality of circumstances tests, and
had'really not been rigorous in determining whether there was indeed a Federal constitutional violation.
In other cases, we found that courts sort of confused what the
eighth amendment required with what was sort of sound penological practice at the time, or what the best practice :-vas thought_ to
be in correctional circles, and attempted to run prisons accordmg
to those standards.
We found ti- '.t in remedy;ng eighth amendment violations, or alleged violations, many of the courts went far beyond what the Constitution required. They started specifying diets and exercise programs. I think the Ruiz case down in Texas is probably the best
example of judicial overreaching. I personally visited the Texas
prison system where the judge was specifying the materials that
had to be used for tables and chairs, the length of shelving that
was required in the prisoners' cells, and so forth.
Most pernicious of all, many courts were actually capping prison
populations and forcing the turning-out violent predators back out
onto the streets without any real analysis of whether this was essential to alleviate an unconstitutional condition.
This judicial micromanagement of the prison system had substantially raised the costs of prison construction and precluded the
use of existing space. For example, many courts had prohibited
double-bunking, as if double-bunking was per se unconstitutional.
We now know it isn't. They specified the size of cells. In many situations, the required size of cells was much bigger than what we
currently had in the Federal prison system, which during my tenure was operated at about 165 percent capacity.
I also believe that there was an overly aggressive use during the
1970's and 1980's of consent decrees in prison litigation, and I
thought the Department had misused consent decrees in two ways;
one, in putting into those consent decrt:'es conditions and standards
that were plainly in excess of constitutional requirements. I think
that some of your examples in your opening statement, Senator
Abraham, are good examples of the kinds of things that the Justice
Department was putting in consent decrees and cleariy are not
mandated by the Constitution. They may be good or bad practice
as a policy matter, but they are not mandated one way or the other
by the eighth amendment.
The other way I thought the Department was misusing consent
decrees was really using these suits as sort of an occasion, a triggering event that was used to take control and impose on prisons
sort of perpetual obligations and perpetual supervision, rather than
u~ing a case for what it should be, which is resolving a particular
dispute, eliminating the unconstitutional violation and then terminating the case. Rather, they were using consent decrees as a regulatory tool for keeping perpetual supervision over the systems.
I took a number of actions in early 1992 when I became Attorney
General, and some of the details are set forth in my testimony and
!.fr. Cappuccio's testimony. Basically, I directed that the Department should not initiate or continue prison litigation unless it was
necessary to remedy a specific deprivation of a pr.soner's b2.eic
human needs, the standard set forth in the Seiter case.
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Second, I directed that the Department should not seek remedies
that go beyond remedying the discreet constitutional ,;olation.
Third, I d~rected tha~ t.he Departm~nt should not encourage or support ongoing supervis10n of a pnson system unles? plainly necessary.
Let me say-and I don't hold me exactly to this, but I think
when I took office, prison systems or part of prison systems in 43
States were being run under judicial decrees. My view was that
State officials can be trusted to run the prison system and that we
should not encourage ongoing supervision or micromanagement by
the judiciary.
Fourth, I directed that once a violation was cured, then the decree should be terminated and the litigation should be ended. Let
me just say in the Michigan case, I think the Department was
wrong in not appealing. If the parties to a suit agree that there is
no longer a controversy, there is no controversy. There is no article
Ill basis for a continued Federal court role. If someone wanted to
then make a claim and invoke the power of the court and point to
a violation, they are free to do so, but that case should have been
settled on the basis that was agreed to by the Department when
I was there as Attorney General.
Fifth, I took the position that the Department should now actively support States in modifying their consent decrees under the
Rufo case and that we should come to the aid of the States who
wanted to reopen their decrees. Two States and one city took me
up on that. Texas and Michigan were the States and Philadelphia
was the city, and I know you v1rill be hearing more about the situation in Philadelphia from Lynne Abraham, the District Attorney.
The courts fought us tooth and nail on each of these cases, and
ob..;ously when we left the Department this effort petered out, to
put it charitably. Our experience, though, suggests to me that the!"e
is need for clear legislative standards and this cannot be left to th;;
C<)mings and goings of administrations and the peccadillo5 of partkular Federal judges, but we do need a clear, uniform standard
on this.
I generally support the proposals in the STOP legislation. I think
that the Department has pointed to two concerns. I think they are
easily addressable. One concern is the requirement that the overcrowding be a primary cause in order to justify a cap. I think that
the word "primary" there is ambiguous, and it is almost metaphysical whether overcrowding or unsanitary conditions, for example, or
lack of plumbing are the primary cause. What is the primary
cause?
I think that could be more artfully drafted, and basically I think
everyone knows what we are saying, which is that unless there isyou have to show there is no other way of remedying the violation-for example, putting in new plumbing-before you can resort
to something like caps.
The second problem with the STOP legislation that the Department refers to is the automatic retroactive termination of existing
decrees; that is, decrees that are in effect today and the fact that
that might run afoul of the Plaut case. I think. that that, again, we
can address relatively easily in the legislation·. I agree that the way
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it is drafted now does raise constitution2.l problems, but I do think
it is possible to require the courts to revisit at a certain date.
If the decree has been, for example, in existence for 2 years-the
existing decrees I am talking about, not prospectively-revisit
those decrees and terminate those decrees unless it can point then
to an ongoing constitutional violation. I think that that would be
constitutional because I think you must be able to point to a violation. It is OK to say to a court you have to point to a ¥iolation
today to keep a decree in effect because if they can't point to a violation, if there is no ongoing violation, then I think essentially the
article III basis for use of the Federal power has evaporated.
So, in conclusion, I think this is a critical part of solving the violent crime problem in the United States, bringing some rationality
to the judicial micromanagement of the prison system. I think
there is a need for statutory standards and I think a lot of the proposals that are before this committee deserve urgent attention.
Tb.ank you.
[The prepared stats:nent of Mr. Barr follows:]
Pru:PA.P.ED STATE~.~I::-.:-T OF \VJLL!A.~·1

P.

BA.RH

Tl-.a'lk you, !\fr. Chairman. I B..'11 pleased to be here today to testify in support of
::-.::- c:.::::rJt~~·::'s i~i='crt2::t efforts to help the· Justice Department end the Stutes
t) ;:-,:-:-:.c:t S'..:.:- ::-r:'.c~y by ir.c.:-_:-:-::::-;:<::.:14 l:2t~t~d vic:'.c-.: crir!lin.c.Js.
f t...1::.:.ig{.t ~;, :::.:.t I mi&l:.t Go t.odr..y is describe fer yo:i whn.t, during my tenure as
Attorney Ge:eral, I saw e.s the challenge facing the Federal Government end the
SU!tes in pro,~ding adequate prison capacity in this _count'{. ai:d then to ~iscuss
bricf.y so:r.e of the princ;p!es that I believe should guide legislative reforms m this
area.
~tudy after study shows that there is a Emall segm£:lt of our population who ere
repeat viole::: o~e:;de:-s e.nd who commit much, if not most, of tJ:e predntcIJ' vio!e~.1~
er.ma in our "'"'cty-you know the profilc--these offenders t}-p!cally start comrruttini; crimes when they are juveniles, nnd they keC";:> on c~mm1tting mci-c, end more
senous crimes through their adult yetlrs.
',\lien urrested and released before trial, these hubitud o!Tenders i;o ri,;ht en comrrJtting crimes.
\\lien given probation, ir:s'.cod of a p-ison tc:-:;-i, they go rii;ht on committing
c:-i:-:-i.cs.

V.l--.c:1 le: c.:~ ~.f ::rison en pa..'Vle and early rc}cc.s.t>, they gv ~-ic~:~ C:1 co::i.rr-~ittin~
crimes.
In fact, the only time 'Ive ere sure that these chronic offenders are not co:!lr.itting
crimes is when they ere locked up i:o p:-isc:l.
We can debate a lot of tt.ing'.l ebo·"t p:~sor:c: Can t.liey rchebilitete cr'&.inals? Do
they deter offenders? But, L'iere is one thlr,g thut is beyor:d co:"c:.:s dcbo.te: lmpris·
or.:;...cr.t i~:;.p:ici~::itcs chronic violent crimir..a..ls. For every yc:...r E_:! ]-::...8it11c.l o!fcnder
Eits i:-i hi:.! prison cdl, t..."1e:ae ere scores, perhc.ps 1::.r!drc~.:.:, cf i~ ...·;:: "\-:::--~c :-.t cT::~1r:_:.
committed on our streets.
Now, it is obvious thnt, in order to pun:ue a successful stratei;y of incapacitating
habitual violent cffenderr,, t~e Federal Goverament and the States must provide
dequate prison space w inoor...cra:e these career criminals. That was a centrel part
of 1:1y mess"--\'."._ r:r..icularly to_ state. officinls, during r..'/ ten~ as At_torncy General.
~
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corrections officials: The c.b:Ety of the States, to opc.rz.:.c 1..hc:r i;:-is:.:~s (ffe:':..i~.-c~y c..nd
efficiently has been hamstrung by the involvement of the Justice Department and
the Federal courts in the day-to-day operation of Stste facilities. After hearing these
complaints enough times, I asked my staff ta bok into them, !!nd to develo? reoommen_dations for alleviating inappropriate lo-.rrC.c::i• on the States.
I believe t::ct bc'.h the ;iroble:r.s that we identified and the solutions that we et·
:e:1pted to :r::plc::nent internally e.t the Justice Department in 1992 provide e.n i:ppro;i:-:ate starting point for this committee's consideration of legislative reform m
this ~a, particular!)' reform of the Department of Ju~tice's and Federal courts' role
m litigation che.llenging the conditions of confinement m State prisor..s.
Whe.t we fo:.:.:::d v;ns t!-.is:

First, the 1970s and 1980s saw a flood of litigation in the Federal courts by St.ate
p_rison<•f.S challenging poison co'.'ditions ~ violatin~ the eighth amendment's prohibition of cruel and unusual purushment. In some instances Federal ccurt interven·
tion was approprif!te beca_~ the conditio!'-5 in ~t.ate prlsons genuinely did rail
below the constitutional muum\IIll-illDounting to cruel and unusual punishment."
In many cases, however, the lower Federal courts applied incorrect constitutional
standards to justify their intervention in some cases, courts applied a vague "totality
of th~ ~stances" oi: "overall conditions" standard to find that the St.ate 0 ystem
was 1:1 violation of the T'ght,h .am"?dment. Ii;i other ~sesJ courts improperly equated
the eighth amendments rnm1mahst protection agamst cruel and unusual punishment" with a requirement that States follow what was thought to be current so:ind
penological practices.
Second, we found that, in rem':_dying alleged eighth amendment violations, many
lower Federal courts often went tar beyond what the constitution requires-issuing
orders with respect to the particulani of prisoners' diets, exercise, visitation rights
and health care. Most burdensome of all,
courts imposed limitations or caps
on the populations of st.ate prisons and local jails.
'
'
As a result of these extra-eonstitutional requirements, we saw that the cost of a
prison bed space in many State institutions was fa:r above whnt was c --'~. ,rv to
comply with the Constitution, and in some instances, was even higher .'. . .- . ot in
the Federal prison system. But even more troublesome was the effect of the arbitrary population cal.'s imposed by some court!'.. In 1991, while I was Attorner General, the Federal pnson system operated at approximately 140 percent of design capacity, and did so in compliance with the Ccnstitution. Many States, howe,·er, are
required by judicial order or decree to operate at, or even bet-Ow, design capacity.
At the time, we calculated that if the St.ates could c '.'lerate at levels at or ne2r the
level of the Federal prison system, ~e States woulc ·have room for nearly 300,000
additional inmates, which translates mto a saY!l!gS · f approximately $13 billion in
prison construction costs. While not every State may ..,, able to operate at the s!!me
level e.s the Federal system, it seems clear that the ;>otential for savings from remcving arbitrary court-imposed population caps is en:· .711.0us.
Tne third, and perhaps most disturbing, problem :oat we found was ·.:he Justice
Department's overly aggressive use of consent dee?"( 3 in the prison litigatio:i co:itext. I'll let Mr. Cappuccio speak to this problem i ::iore depth, e.s I understar:d
it to be the focus of his testimony. But let me just bri :y outline the problem:
In my '~ew, in the past, the Justice Department h: ' used consent decrees in two
ways that, in foe context of prison litigation, are inap .-opriate:
First, in the past, the Department ha.3 insisted o: including in consent decrees
requirements that quite plainly jtO well beyond the ; :utections of the Constitution.
In fairness to the Department, m many cases thoo' :lecrees were negotiated at a
time when some lower courts thought th.at the eigl· h amendment required more
ambit:ous improvements by the St.ates than the Su _-eme Court has subsequently
held that amendment requires. But the fact remains :..'1at Federal court decrees in
this area are rife "~th requirements that go well be;. ond the minimum protections
provided by the eighth amendment.
Second, in the past the Department has used the occasion of a lawsuit alleging
discrete eighth amendment violations impose nearly perpetual obligations on, and
supervision cf, State prison systems. By and large, the Department and t.':e Federal
courts have lost sight of the fact that Federal interference with the authorii.:; of the
States to run their own corrections system may legitimately last only so Jong e.s is
necessary to remedy the specific eighth amendment violation alleged in the Governmenfs or prisoner's compfaint. Such a la"'-suit should not, however, be used as an
excuse to impose continuing supervision of the Stetc system beyond the time it
takes the State to remedy the discrete constitutional ·'.olations alleged in the comp'.aint.
Perhaps most troublesome and burdensome of all :. the combined effect of these
two missteps. By first insisting on decree provision::: that require more than the
eighth amendment guarantees, and then, attempting LJ enforce those extra-ronstitutional provisions after the underlying constitutional -•iolation has been remedied,
the Deiiartment and the courts have, in some cases, "<.lcceeded in impoo<ing on the
States m near perpetuity burdensome and expensive r~ments that the Federal
Government had no authority to impose on the States to begin with.
To remedy these problems, in early 19'32, I set forth the followinjt general principles and specific guidelines to govern the Justice Department's mvolvement m
prison litig2tion. I believe these principles, which I impoSed as a matter of the Department's iirosecutorial discretion, are also appropriate guideposts for any legislative reform m this area.
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First es the Supreme Court has recently made clear ill cases rud1 as Wilson v.
Seiter 'the Federal courts have no authority to hold that prison conditions are uncansti'tutional unless. it. isJ~v~'.1 that prison oflici~s have 11:c~d .witJ:i "delibera~ indifference" to "the nmum civilized mea,'ure of life s necessities. It IS not an eighth
amendment violation merely because the overall conditions in a prison are bad or
substandard where no specific deprivation of a human need _is. ~er:wns?-ated..
.
Accordingly, I directed that the De!'artment should not 1rutiate poison litigation,
or intervene in on-going !'risen litigation, unless necessary to rer::edy specific deprivation of a prisoner's basic hurr.an needs-<!eprivations that rise to the level of cruel
and unusual punishment,
Second, in remedying constitutional violations, the courts are not free to order
e_rison officials to improve conffitfons beyond the basic necessities reauired by t..11e
Constitution. As the Supreme Court has recognized, the Constitution "does not mandate comfortable prisons," and t.lie courts may not require priso" officials to follow
what some may think are sound correctional pre.ctices.
_Accordingl;i-, I _directed that the .!ustice Department should seek to remedy_ constitutional '~o!ations, but should not seek to unpose on the States-through litigation or consent de<:rees-additional burd<·ns not required by t.'ie e:ghth amendment
or other applicable Federal law.
Third, the business of running prisor.B belon~ to the a!'propriate State officials,
not to Federal judges, Justice Der,art.-nent officie..!.S, or special mae:er>!. The fact that
a court finds a constitutione.l vio.ation does not justify court or Justice Department
super.ision of prisons either direct or through the appointment cf n special master.
The duty to 'indicate inmates' constitutional rights does not cor~cr on the courts
or the Justice Department the power to manage prisons. Where a court finds a constitutional \ic~ation, it should give the State an appropriate opportunity to remedy
the viole.!.:cn v.i.t..11o'..1t o;-dering rr.o;-e specific
control of t...'"ie s~:.e pr:Son system.
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ThE:refore, I directed that the Dcpart:r.cnt of Justice should not c:-icourage or support court super.ision of State prisons, either directly or by the cppointment of a
special master, exce.Pt e.s a last resort where it was plainly necccc J.ry to remedy a
continuing constitutional \iolation that a state failed to remedy.
Fourth, once a State he.s cured a specific constitutional \iolatic:o identified by a
court, ongoing remedial decrees should be terminated. Court dec:-ees should not operate in perpe!uity once t.'1e State has co::nc into compliance ~.ith the requirements
of the Constitution, neither continuing court supervision nor pe=£.nent conditions
s.nd limitations are appropriate. Mo:-eover, many States are cperati~.g under decrees
that were negotiated at a time when some courts t.liought the e:,;:Oth amendment
re~ires m0re t.'1an it does. Under the Supreme Court's deois'on in Ruro v. fn;-~olcs
of Suffolk County Jail, courts must stand ready to reopen, modify end/or vcci:te de·
crees where a State seeks modification based on the change of the underl)ing con·
stitutional law.
To effectuate these fundamental lir:'Jts on consent decrees, I directed that t.lie Depcrtment shc:tld support terrrunet.:on of a consent decree as soon as a State has
remedied pest constitutional '~o!ations and there is no indicntion ;:::t the Stnte will
revert to prier unconstitutional pre.c>..ices. In addition, I directed th:t, where a consent decree or o~lier judicial order rerr-,eins in effect, t.'1e Department should consider
whether to support Stete's request for Moiifice.tion of rnch de~rec cit.lier because of
a change in Llie governing constit-Jtione.l law er to the extent necessary to remow
restratnte 0'1 the State not required by the Suprerr.e Court's rece.:t interpretations
of eighth amendment.
After announcing these new guidelines, I offered States and localities living under
Federal~urt consent decrees o;>;>ortunity to have the Department review their case
to deternune whether they we:-e entitled to relief. 1v•o States (Tc"as and Michigan)
and one major city (Philadelphia) took me up on the offer. 0Yer t.'1e next several
mon_ths, after staff reviewed th_ese cases, we began to make significant progress in
freemg these States and localities from unwarrs.nted Federal-G<ivernment intrusion
in the management of t.lieir p!isons "-""Id jails.
_
. The task, however, was more challenging than I thought, and more difficult than
it E~ould have ~n. E':'en with the support of the Department-which was a plain?-ff m t!'e Michigan action and a long-standing intervenor in L'1e action-the Federal
;udges m tho!* cases resis!ad our attempts to return complete control to the States'
e".en ~hough 1t was clear that bot.li States were in compliance v.ith the Federal Constitution. Before the task wes completed, administration turned over and we left the
De_partmenL
~t seems to me that the difficulty we faced in implementing these co=on sense
gu,ide_lines _makes le;ji.s!ation in fr.is area all the more important Codifying these
pnnciples m leg:slat10n wou.id achieve two important goals: First, it would ensure

a more consistent application of the fundamental rrincipl"" governing prison litigation that would not depend on the inclinations o the purticular administration in
power. Second, many of these limitations can, and should, be imposed not merely
on the Executive Branch, but also on the courts. Since nothing in these principles
would in any way undermine the ability of the Federal court. to remedy genuine
constitutional \iolations, it would be entirely within the power of Congress to impose these common sense limits on the courts.

Senator ABRAHAM. Thank you very much.
Mr. Cappuccio?
STATEMENT OF PAUL T. CAPPUCCJO

Mr. CAPPUCCIO. Thank you, Mr. Chairman. I also have extended
written testimony that I have submitted to the committee and, if
you would, I would like it to be made part of the record and I will
just briefly summarize that testimony now.
Senator ABRAHAM. I+. will be.
Mr. CAPPUCCIO. I hat' the privilege of working for Attorney General Barr at the Justice Department and one of my primary responsibilities was to assist .n a review of ongoing Federal court litigation concerning the cr.nditions in State prisons and local jails. As
part of that task, Mr. Chairman, I visited a number of prisons, a
number of jails, veI) many from your State. I think I took the entire tour of the Mich gan facilities. I have also been through Texas
facilities and facilid~·s in Philadelphia, and some of these trips
were actually inspection tours that the Civil Rights Di>ision was
c0nduc~ing.

Based on that experience and some of my other work with the
Department, I left with some serious concerns about how the Department was conducting prison litigation and, in particular, concerns about the use of consent decrees in prison litigation. I would
like to address those problems briefly and then talk about some
commonsense solutions.
Mr. Chairman, I start from the proposition that, at least in theory, consent decrees are good things. They avoid the enormous expense of litigation which could last for years and they allow the
parties to agree on relief and to avoid potentially much more intrusive court orders. So I begin with the bias that we should continue
to encourage the use of consent decrees, provided, however, we can
control some of the adverse consequences that have sort of come up
in practice. That is what I would like to talk about today, is some
of the practical problems with them and ways to fix them.
I identify a number of problems with the Government's use of
consent decrees in my written testimony, but I want to focus on
just three this morning. First, and perhaps one of the more serious
ones, is under the current law there is liUle or no limitation on the
scope of relief or the scope of requirements that can be imposed on
a State in a consent decree. That is a consequence of a case decided
by the Supreme Court called Local 93 v. Cleveland which says that
the parties to a consent decree can agree to relief that is broader
than necessary to remedy a Federal violation. In fact, the Supreme
Court has held that the parties can agree to relief that the court
itself could not impose after full litigation.
In large part, as a result of this rule, I saw a repeated pattern
in many of these negotiated decrees of going well beyond what I
think a fair court would rule the eighth amendment requires, and
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you see this in at least three different respe~ts. S~me of the.oe decrees went into specifying all manners of pnson hfe-the diets of
prisoners, their exercise rights, health care, visitation rights, all
sorts of other things.
I think some of the examples, Senator Abraham, that you gave
in your statement today are good examples of decrees getting into
specifics that go well beyond what the eighth amendment minimally requires. Even more troublesome, as Attorney General Barr
pointed out, is many decrees impose quite arbitrary population
caps and space requirements, and those levels generally are much
lower than the levels that the Federal Bureau of Prisons has been
operating with successfully for many years.
Still other decrees, I think, go beyond the Constitution by, in effect, replacing the narrow constitutional standard, whether the
State is depriving a prisoner of the minimal necessities of life, and
replace that narrow constitutional standard with more openended
and vague standards, like the State of Michigan shall provide
sound care; the State of Michigan shall provide adequate recreational facilities ar:d sc,fe conditions. These broader standards
and more openendGd stand:J.rds end up replacing the constitutional
standards, and the State ends up agreeing to do much more than
it v;ould have had to do if the court was ordering it to fix a violation.
A second problem rel:J.tss to the duration of these decrees, and
it sort of dovetails with the firEt. Sorr:e of these decrees have been
going on for many, many, many years. Again, the problem is the
parties will agree and the court will approve quite broad and openended relief, such as sound conditions and adequate recre::ition, and
then for the next decade or so the Justice Dep::rtment will monitor
whether, in its view, the State is living up to those rather openended obligations.
The result is situatioDs like Michigan where, by my c;;.!culation,
the Justice Department has bcc:1 in thGe socno~hiDg like 11 years,
naybe more, even though-and this is based on my own personal
experience--even though if you walked through those prisons, y;m
would be hard-pressed to see anything that yo'.1 would call a systemic constitutional violation. There rr.ay be incidents of guards
doing things wrung, but I do:i't think a fair person could wclk
through the Michigan prisons and say they are not proYiding prisoners with the bare necessities for life.
Nevertheless, because these consent decrees impose these openended obligations, the Jmtic2 Department rnntinues to enforce the
decree and hasn't let i;o. In fact, I thiDk we need to give a lot of
cre~it to the career people at the Justice Departm0nt for their tenacity and hard work and cll that, but if I would criticize them i:J.
one area, it is for hanging in there too long. I mean, I think we
have to keep in mind the notion of a lawsuit. The notion of a lawsuit in Federal court ought to be the Federal Government gets in,
fixes a problem, and then leaves. We have lost sight of that.
A fincJ problem, I think, is sort of democratic process problems.
I think it is bad, particularly given the duration of these things,
for one administration to be able to bind successor administrations
in a consent decree. I think that is the problem that Philadelphia

has, and Ms. Abraham will be talking about that. That, I think, is
unhealthy.
There are also sort of collusive budgetary problems. When I went
around the country, I noticed that, oddly, while senior State officials often opposed continuing consent decrees, the local correctional people didn't mind them so much, and the reason for that
was it was guaranteeing their budget. That seems to me to be an
evasion of the democratic process.
Well, then, quite briefly, how do we fix all this? How do we save
consent decrees, while at the same time fixing these problems, and
at the same time not infringing on the constitutional role of the
courts?
I guess I would begin by saying it would be enormous progress
in this area if the committee could get the Justice Department
merely to agree that it will adhere to the five commonsense guidelines that Attorney General Barr announced in January of 1992.
They are in my testimony and they are in his. I have the originals
right here. If anyone reads those and thinks they are controversial,
I don't think they are being serious about reform in this area. If
the Department would agree to those guidelines and enforce them
internally seriously, we would come a long way. I think legislative
reform is also appropriate here, and I will just end by saying I also
support most of what is in the STOP legislation, with the few
tinkerings that the Attorney General talked about.
Thank you.
[The prepared statement of Mr. Cappuccio follows:]
PREPAH.ED STATEMENT OF PAUL

T.

CAPPUCC!O

Thank yo'-1, ~fr. Chairman and Members of the Committee, for imiting me to testifv today.
! servNI as en Associate Deputy Attorney General at the Justice Department
under Atwrney G€neral Barr. Shortly after he become Attorney General, General
Barr offered State and localities that were involved in Federal court litigation concerning the conditions in their prisons and jails the opportunity to have tne Depart·
ment review their cases to determine whether Federal intervention should be terminated or modified. A number of Stat.es and cities took General Barr up on that
offer-including the States of Texas and Michigan, and the city of Philade!phiaund I was assigned the job of assisting in that review.
In carrying out tr.is task, I had the chance to see first hand how prison co:iditions
litigation is carried out at the Federal level. I came away from that experience v.ith
decidedly mixed feelings. On the one hand, I could not help but admire the dedication and tenacity of the career staJf at L'1e Civil Rights Division in doing what they
believed was right. On the other hand, I came away cominced that in several in·
stances over the last 20 years, the Depa..rtment of Justice had overreached in pursuing, er continuing to pursue, prison conditions litigation, and improperly intruded
into the le¢timat.e domain of the States and localities to manage their own correctional facilitie•.
In my testimony today, I would like to focus, very briefly, on just one area of prison conditions litigation that, based on my experience, I believe needs reform. Specifi·
caiiy, I would like to focus the committee's attention on some of the problems v.ith
the use of consent decrees in prison litigation.
Of e.11 the things that need fixing, why complain about consent decrees? After all.
the theory of the use of consent decrees in institutional litigation is that they ere
decidedly good things. Consent decrees allow the parties to agree to remedy an alleged violation of law v.ithout the crushing expense of litigation, und, when properly
used, they allow Llie defendant institution to agree to a remedy that it has some
role in shaping a::d implementir!g, rather than be subjected to more intrusiw court
orders.
But there is of>.en a difference between theory and practice. Ba.;ed on my experi·
ence, in practice the use of consent decrees in the prison litigation context has often
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cut to be more burdensome for States and localities than full-blown litigation
would have been. Indeed, just the other day, I was speaking with one State official
who told me that, based on that State's experience v.ith a Justice Department consent decree, the State would have been better off if it had fought the lawsuit in
court to the end.
I. PROBLEMS WITH THE t.:SE OF COSSE!'."I' DECREES

As I see it, the problems that have arisen from the use of C005!'nt deci:ees in prison litigation lie in several different areas. These problems can, m my View, be corrected by a combination of responsible Executive Bra:ich conduct and sensible legis!r.tion that is respectfoJ of the constitutional fonctions of the Federal courts.
(1) One problem with L'ie widespread use of consent decrees in thi:; area .is 0at,
i::i practice, they give the Government some incentive to pursu~ cases that it likely
CJ:1!d not (and should not) v.in in a foll-blown court proceeding under the governing constitutions.I standard.
As the conunittee is awe.re, over the last seveml year., the Supreme Court has
clarified that the eighth amendment is not violated unless prison officicls have
act.eG with "deliber'1.te i..'1difference" to "the minimal civilized measure of life's necessities." see Wilson v. Seiter, 501 U.S. 294 (1991). Based on my experience, some
of the cases that the Government pursued and resolved by consent decree nay
well have been cases in which the Government could not have established this difficult etandard in court.
The de;ice of the consent decree, however, allows the Government to force the
States r.nd localities to agree to take action in marginal or weak cases. The threat
of expensive and time-conru..-ling litiisation, the unequal resources of Justice Department versus the States and localities, and the possibility of drawing an activist judge .ll'e too much for most States and cities to stand up to, so they end up
agreei~ to ::onsent decrees in some cases that most likely do not rise oo the level
of genuine eighth amendment ;iolations.
While such overenforcement may be l'!ood in some other area., in the context of
prison litigation, it has costly implications for States' rights and the rights of ~nw
abiding citizens.
(2) A second problem v.ith the use of consent decrees in prison litigation concerns
the scope of L'1e relief that may be included in a consent decree. Under Supreme
Court jurisprudence, the parties to a consent decree can agree to "broader relief
than the court could have awarded after a trim." L<x:al No. 93, lnt'l .4ss'n of Fire·
fighters v. City of Cleveland, 478 U.S. 501, 525 (1986). In many consent decrees
in this area, the relief contained in the decree goes well beyond either the minimum requirements of the eighth amendment, or even what a Federal court could
have ordered after a trial on the merits.
A number of the decrees that I reviewed while at the Justice Department specified, either by their terms or through mandatory implen:entation plans, the details of all manners of prisoners' diets, health care, exercise and recreation, and
the like. In several instances, the particulars of what these decrees required
seemed C)U;ite plainly oo exceed what could reasonably be thought to be required
by t..'1e eighth amendment. Perhaps even more troublesome, however, severe.I of
these decrees imposed arbitrary numerical caps on the number of prisoners that
the State or locality could incarcerate in its facilities that were well below the
level at which the Federal bureau of prisons has been successfully operating.
Thus, in many instances, the burden on a S:.S.te or locality imposed by a consent
decree has turned out oo be greater t.'1an what a court could have ordered e.f'~r
full blown litigation 00--.ause the tern:s cf the decree go beyond strictly remedying
the constitutional violation alleged.
\3) A third, and in my view more serious, problem with the use of consent decrees
m prison litigation concerns their dcration. In many instances, the Justice Department and the courts have, in my \iew, not known when to let go. Instead,
t!'ey have. l'.!1~ntsined intrusive supervision and micromanagement of state correctional facilities well beyond the time when the Stata has cured the underlying
constitutional violation.
~': vast maJority of consent decrees in this area cont.ab no explic:t durational
limit. Accordingly, termination of the decree i.'! governed by Federal rule of ci•il
procedure 60,'b), which provides for termination of a court decree when the purposes. of t!'e litigation have been fully achieved.
Te~~on under rule 60(b) should be straight-forward when the underl)ing
consti!'lltional v:iclation i.s remedied by 1m easily-identifiable, objective event. However, m the prison litigation context, the detenrJnation of when conditions cease
to be "cruel and unusual" is somewhat m~. ' subjective, and this difficulty is
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compounded by the fact that the Crl>vernment often includes in ronsent decrees
somewhat vague and open-ended requirements, such as the provision of "adequate" medical care or "safe" conditions. As a result, in cost instances, the Federal
courts have not usually terminated prison consent decrees when they sho:ildwhen the specific and particular constitutional •iolation alleged in the original
complaint has been remedied.
As a consequence, it is entirely unsurprising to see States and localities bcund
up by consent decrees (and the intrusive court or government supenisbn they entail) for longer than a decade, and well past the point that a ree.sc.mb!e person
would conclude that there was any genuine ongoing eighth amendr:1ent 'iotation.
Thus, for example, Michigan has lived under a consent decree v.ith the Justice
Department for over 11 years, and Texas has lived under some form of negotiated
decree even longer. And based on the review that I was involved in, I do not beliove that either State was currently in violation of the eighth amendment o:'l sys·
tem-w:ide basis, or even close to that line.
(4) A fourth, and perhaps the most serious, problem v.ith the use cf consent decrees in this area relates oo the inappropriate ceding of State and loccl government power. Precisely because of the uncertain and nearly perpetual duration of
many of these consent decrees, the effect of pressuring (or even allowing) State
or local officials 00 enter into a consent decree governing the management and oeeration of their correctional facilities is oo cede for the indefinite foture a signi:1cant aspect of local governmental power to the Federal Crl>vern:nent, the co:ir.s,
and/or even to private plaintiffs.
This strikes me as decidedly unhealthy in a couple different respects: First, the
practice.I consequence of the use of consent decrees in this area is that one udm!n1stration of a State of local government can bind successor administrations oo remedies (and expenses) that go beyond the minimum that the Constitution requires.
That necessarily infringes upon the essence of local democracy the right of the
voters to change their minds and elect officials who v.ill do things differently. Second, consent decrees can encourage semi-collusive arrangements between the
plaintiffs and those correctional officials who (understandably) want a larger
share of the Stat.e's budget. By agreeing, in near perpetuity, oo speoific and detailed requirements in a consent decree, corrections officials can ensure that the
State will fund their agency fully fo:r the fo,..,.,.eeable foture. Such e.rrange::-.ents
evade the democratic budgetary process.
II. COMMO); SESSE REFOll.V.S

In I:lY \icw, these prcblems "nith consent decrees are .se:-ia:is and r.iust be a::.
dressed. But to say that there a.re pro':ilems v.ith consent cecrees in this area i' not
to say that their use should be (c:r even cJuld bel prohibited altogeL'iec. Rather, in\
my view, there arc some obvious and. C!lmmon. sen....~ reforms that can and shc:tld
be impleme;oted in this area that would allow all involved to enjoy the benefits of
consent decrees v.ithout rnu~h of their current pitfalls.
(1) Mc.ny of the problems with consent decrees can be avoided by responsible Executive Branch conduct. Shortly after b.."'CCming At+.<irney General, G<lneral Barr
announced new guidelines oo govern t..'1e Justice Department's participation in
pr;son conditions litigation. Those five simple guidelines were:
(a) The Department should not initiate or intervene in prison litigationincluding by entering inoo a consent decree-unless necessary to a specific
deprivation of a prisoner's basic human needs, i.e., unless necessary oo remedl a genuine eighth amendment violation.
(b) In resolving prison litigation-by consent decree or otherv.ise-the Department should seek to remedy the constitutional •iolation, but should not
seek to impose on the States or localities additional burdens not required
by the Constitution or other applicable Federal law.
.
(c) Vvbere an existing consent decree or other judicial order remains in
effect, t..'1e De9,artment should consider supporting a State's or locality's request to modify the decree to the extent necessary to remove restraints on
the State or locality not required by the Constitution.
(d) The Department should not encourage continuing court supervision of
State prisons or local iails, eit..'1er directly or by a special master, unless
such supervision is plainly required as a last resort to remedy a continuing
constil'.itional violation.
(e) And finally, as soon as a State or locality had remedied past constit'..1tional violations (and there is no specific indication that the State or locality will revert oo such unlawful practices) , the Department should support
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:en:-inction in a timelv man:oer cf ell liti,;etic:o and consent decrees that
Emit the ability of the tltate er locality to run its own prisons and jails.
If Ll,ese 5 common sense, and I believe uncontroversial, guidelines were strictly
adhered to by the Depe.rtmcnt. many of the C\ils associated with prison litigation
and consent decrees in which the United States is a party would be substantially
clle,iated. Of course, such reforms would not necessarily cure the problems "ith
consent decrees resohing prison litigation initiated and controlled by private
plaintiffs.
<2) Legislative reform is also called for in this area. indeed, in my view, three different types of lei.is!ative reform ure worth considering in more depth:
(a) First, I see no reason "·hy the Congress should not impose some presumption of a durational limit on prison condition ronsent decrees that are
enforceable in the Federal courts. It seems to me entirely justified to put
a limit on the duration of relief (pro,ided, however, that t..'1e consent decree
can be extended if the constitutional violation has not been substantially
remedied); or, at a minimum, to require the courts to consider periodically
over the life of a decree whether partial or full ter:nination is warranted
under rule 60(b).
(b) Second, I believe that it would be entirely appropriate for the Congress to specify that, in approving consent decrees, a Federal court must
determine that the relief contained in the decree is narrowly tailored to
remedy the constitutional (or other Federal) •iolation alleged, and does not
contain broader requirements that unnecessarily intrude upon the legitimate ~ovemmental functions of St.ates and localities. In my view, such a
provision would present no serious separation of powers concerns, provided
:t ·••as carefully crafted, because it would not in any wc.y prevent a Federal
~urt from doing what was necessary t.o re:r.cdy a ge::wne constitutior:~]
'~elation. Indeed, such a pro,ision would not be different in kind from the
requirement in the Tunney Act that requires a Federcl court to determine
th&t a consent decree is in L'1e public interest before approving it.
(c) Finally, the Congi-ess may want to consider reaffirming and making
rr:ore explic1~ what I believe the law already requires-that as soon a State
er locality can demonstrate to a Federal court that it has remedicc-d the co::istitutional \iolation alleged in the underlying complaint, and there is no
imminent risk of that ,;elation recurring, a conse!!t decree should be terll'inated. That is so even if the consent decree contains ndditional provisions
:10::.t may go beyond whnt the C-0nstitution req::.ires. A Federal court. unnot
enforce a decree when the underlying Federal ,;elution hes been fully re"1edied, and the parties have no right to attempt to confer upon the court the
jurisdiction to enforce their o"m agreement "it..'1 the contempt power of the
court.

!u cf these reforms can be accomplished "ithout intruding on the recponsibiUy
cf the federal co"1ts to remedy constitutional ,;elations. In tris re;;ard, I note th2.t
the draft bill that the committee staff sent to me addresses a n:.::::bor of these reforms. Although Ll,e lang-Jage of tl:e bill mav nee:! so:::oc :.'.c,l:cri:::g bo:!l t.o be effective s.:-id t~ ensure e.!1 ~;:;;~pri;U: respe:::t lar the cm:rt.s. it seems tJ me that the
c''::-.:::1ttee is headed in L'10 ngh. direction.

Senatcr ABRA.."IA!,f. Thank you very much.
Dilulio?

~fr.

STATEM::ENr OF JOIL'l" J. DiH.'LIO, JR.
!\fr. DIIL'LIO. Thank you, Mr. Chairr.um. W'.th your permission,

l ·,rnuld like to just summ2.rize portions of my 11-page written testimony.
Senator ABFJJfA!1l. Please, and we will submit your full testimony for the record.
Mr. D!Ilo-:.IO. Thank you.
Make no mistake, revolving-door justice is a reality. The facts
and the figures on the public record support the American public's
crime fears. The testimony you will hear today from Ms. Finnegan,
the testimo;;y you heard earlier from Senator Hutchison, and the
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testimony that could be given by literally millions of crime victims
and their families, including my own, is not merely anecdotal, as
is sometimes claimed. Nor are these tales of criminals who are released from custody and who maim and kill merely sensational.
Rather, as I will attempt to show very briefly, they are reflective
of the systemic realiti6s of revolving-door justice in America today.
Let's take a look at just some of the hard facts, just the tip of
this iceberg. In 1992, there were over 10 million violent crimes
committed in America, but only about 641,000 of these violent
crimes led to arrests, barely 165,000 to convictions, and only about
100,000 to prison sentences which, on average, would end before
the criminal served even half his sentence behind bars.
Indeed, fully 60 percent of convicted criminals with one •io!ent
felony conviction, 45 percent with two, and 41 percent with three
are not even sentenced to prison. Even those convicted of homicide
and released from prison in 1992 had served, on average, only
about 6 years on sentences of about 12.5 years. Of the 4.9 million
persons under correctional supervision in America in 1993, about
72 percent were not incarcerated.
What I would like to stress here and beg for understanding is
that while some prisons may indeed be overcrowded, and while
overcrowding may create in some conditions a need for judicial action, the Nation's streets are now overloaded v.ith serious comicted
criminals who are out on probation and parole. This is not a myth.
This is a reality.
In 1991, for example, recent research shows that of those persons
convicted of a violent crime and presently under correctional supervision, 372,000 were in prison while nearly 600,000 violent convicted criminals were out at that point on probation or parole.
What happens on probation or parole? We all know the statistics
about 33-percent recidivism rates, about only a fifth of probation
violators who are ever sentenced U> jail for their failure to comply.
We know about over 90 percent of all convicted criminals who do
go to prison get paroled after serving only 35 to 40 percent of their
sentenced time behind bars.
Nearly a third of parolees who are in prison for a violent crime
and nearly a fifth who are in prison for a property crime are
rearrested within 3 years for a violent crime. Too often, that •iolent
crime is murder. Of death row prisoners in 1993, 68 percent had
a history of felony convictions, including 9 percent with at least one
previous homicide conviction. Moreover, 42 percent were in custody, mostly on parole, at the time they murdered.
Indeed, ongoing research reveals that up to a third of those convicted of murder over the last many years were in custody on probation, parole, pretrial release, at the very time they did the murder or murders for which they were convicted. For example, between 1990 and 1993, Virginia convicted some 1,411 persons of
murder, 33.5 percent of whom had an active legal status at the
time they did the crime. Likewise, between 1987 and 1991, prisoners released early from Florida's prisons committed well ov-er
15,000 crimes, including 346 murders. Indeed, about a third of all
violent crime is committed by persons who are technically in custody when they find their latest victims.
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Once and for all let us lay to rest the fatally false notion that
most prisoners are' mere drug offenders or technical parole violators. Based on a scientific survey representing 711,000 State prisoners in 1991, the U.S. Bureau of Justice Statistics found that fully
94 percent of State prisoners were violent or :epeat cri1ninals. 'f!iis
same analysis, by the way, h~s been run with data representmg
three previous data sets stretching back to the 1970's. In every
case, the figure was 90 percent or more.
Studies I have done with Harvard economist Ann Piehl likewise
document that in the year prior to their incarceration, State prisoners commit an average of a dozen serious crimes, excluding all
drug crimes. Likewise, a recent National Bureau of Economic Research study reported that incarcerating each State prisoner reduces the number of crimes by approximately 13 a year, and a recent analysis published in the Journal of Quantitative Criminology,
which is good for insomnia, I suppose, suggests that prisoners commit between 17 and 21 indexed crimes a year when they are on the
loose.
Parolees do not return to prison for nothing. This is a popular
myth. a myth that has been promulgated especially with regard to
the i'.'.crease in the California prison population, the Nation's largest, over the last 5 or 6 years.
In three separate blue-ribbon commission reports in California, it
was asserted that the main factor fueling the grov-;th of that State's
prison population was the return to prison of mere technical parole
\io!ators. That, we now know from recent research, is totally and
demonstrably false.
In California, in 1991, some 84,194 persons were admitted to
prison, but only 3, 116 of them, 3. 7 percent of total admissions,
were technical parole violators. The other 42,834 parole violators,
representing 51 percent of total admissions and 96 percent of all
parole violator admissions, had been convicted of thousands upon
thousands of new crimes, including 255 newly convicted of murder.
In sum, Mr. Chairrna.."l, it is absolutely and abundantly clear from
all the empirical data on this subject, from all the real studies and
research, that America does have a world-class problem of revolving-door justice.
I have no comparative advantage h£re in discussing the constitutional or legal issues involved with the STOP provisions. I am not
a la.,vyer; I do not want to be, I do not pretend to be. But I would
urge this Congress to avoid getting lost in what most Americans,
I think, would consider to be rather empty legalisms on this subject, especially with regard to such issues as prison crowding.
As I summarize on pages 9 and 10 and 11, I believe, of my written testimony, as all the best studies indicate, and I cite several
there, such inmate housing practices as double-celling and openbay dormitories are neither constitutionally impermissible nor
automatically dangerous to institutional order and well-being.
In conclusion, the rise of judicial intervention has had precisely
the adverse public safety and other consequences detailed by the
Nation~ District Attorneys Association, lamented by legions of
local police, and testified to by countless crime victims.
The responsibility to act on this stretches, obviously, to.both ends
of Pennsylvania Avenue. At a recent White House dinner I at-
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tended, President Clinton participated in a 3-hour discussion of
crime and violence in America. It is clear that both President Clinton and leaders in this Congress care deeply about America's crime
problem and are concerned about the demographic time bombs that
are waiting to go off in just a few years.
What remains unsettled, however, is whether our institutions,
beginning with this Congress, can work to protect decent, law-abiding citizens from violent and repeat criminals released early because of prison caps. With these hearings, Mr. Chairman, I am
heartened that that might happen, and I thank you for inviting me
to testify.
[The prepared statement of Mr. Diiulio follows:]
PREPARED STATEMENT OF JOHN J. DIIULIO, JR.

These Senate hearings on crime could prove to be among the most importar:t that
Congress has ever held. If Congress acts '"risely, it can help to end the insanity of
revolving-door justice in America. Moreover, it can help to restore public trust and
confidence in the criminal-justice system, and, in turn, in the moral authority of
government itself. At stake in your deliberations is not only the fate of proposals
to reinforce or revise provisions of the 1994 federal crime bill. At stake is the very
capacity of our representative institutions to honor the will of a persistent popular
majority of the American people, a majority that encompasses Americans of eve::-;:
race and region, and of every demographic description and socio-economic stetus.
I believe that your deliberations should be guided by three sets of principles.
First, America does have a deep, docu.mentable, and morally disastrous prob!em
of crime without punishment.
Second, the problem of revolving-door justice is due largely to the influence ever
the criminal-justice system exercised by activist judges, as "-ell as by the disproportionate influence over criminal-justice policy exerted by those who insist (and, in
some cases, have insisted for decades) that many or most incarcerated criminals
should be released from custody or placed on probation or parole.
Third, this Congress does have the constitutional writ, the moral responsibility,
and the policymaking capacity with which to begin to set America's criminal-justice
system straight, enhancing public safety while bolstering public confidence in our
political process.
THE REALITY OF RE\'OLVING-IX>OR JUSTICE

Revolving-door justice is a reality. The facts and figures support the American
public's crime fears. Ms. Finnegan's testimony here today, the testimony offered in
the House last February by the father of slain Philadelphia police officer Daniel
Boyle, indeed, the testimony that could be given by literally millions of crime victims and their families, including my own, is not merel;r anecdotal. Nor are the tales
of released criminals who maim and kill merely sensational. Rather, Lliey are reflective of the systemic realities of revolving-door justice in America today.
Earlier this year, the U.S. Bureau of Justice Statistics (BJS) released what is the
first fully reliable data set on criminal victimization in America in a gi\-en calendar
year. The product of BJS's outstanding 10-year effort to perfect its National Crime
Victimization Survey (NCVS), the data revealed that in 1993 Americans suffered
some 43.6 million criminal victimizations, 11 million of them violent crimes. Thus,
fully a quarter of all crimes committed in America in 1993 were violent crimes.
Given that American citizens are now suffering well over 10 million violent crimes
each year, how many predators really do go to prison for violent crimes, how long
do they actually rema.m behind bars, and what is their complete criminal profile?
In 1992 about 3.3 million violent crimes were reported to the police. About
641,000 led to arrests, barely 165,000 to oonvictions (over 90 percent of them the
result of plea bargains), and only 100,000 or so to prison sentences, which on average ehded before the convict had served e•'l!n half his time behind bars. Indeed BJS
data show that fully 60 percent of convicted criminals with one violent felony com-iction offense, 45 percent with two felony conviction offenses, and 41 percent with
three felony conviction offenses are not sentenced to prison. Even those convicted
of homicide and released from prison in 1992 had served, on average, only 5.9 years
on sentences of 12.4 years .
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And of the 4.9 million persons under correctional supervision in America in 1993,
about 72 percent were not incarcerated. Between 1980 and 1992 the nation's incarceration rate per 100,000 residents incre~ fro:n 139 to. 344. _But over the same
period the number of persons sent to pnson per 1,000 cnmes 1Dcreased from 128
to o:tly 148.
Llkev.i.se, from 1980 to 1993 the nation's prison population increased by 184 percent but its parole population increased by 205 percent. A recent study by Professor
Joan Petersilia of U.C. at Irvine, formerly research director of R.A1'<""D's criminal justice program, found that in 1991 of those persons convicted of a violent crime and
presently under correctionru supervision, 372,000 were in prison while nearly
600,000 were on probation or parole.
&vohing-door justice in corrections begins with revolving-door justice at the time
of arrest. In 1992, 63 percent of the 51,000 felony defendants in the nation's 75 largest counties were released before trial. Among the released defendants, 27 percent
had one or more prior felony comictions. About a third of those released were
rearrested on a new charge, failed to appear in court as schedul<d, or committed
some ot.lier violation that resulted in the revocation of their pretrial release.
Within three years of sentencing, nearly half of ail probationers are convicted of
a new crime or abscond. Among probationers v.ith new felony arrests, 54 percent
are arrested llnce, 24 percent are arrested tv.ice, and 22 percent are arrested three
times 01 mar~.
The popwar belief that the nation's 4 million community-based convicted crimi·
nals can get &"-""Y v.it.li murder is true bot.Ii figuratively and literally.
As a recent article in Science by Dr. Patrick Langan revealed, about 90 percent
of probationers are required to do one or more things e.s a condition of their commurdy-be~d st.atus--pay restitution to victims, stay under house arrest, perform commud:y se,...ice, participate in substance abuse counseling, and so on. But about he.If
of the:::i never comply with the terms of their sentences, and only a fifth of the violet.ors ever ~o to jail for failure to cc!llply.
Similar1y, over 90 percent of ail convicted cruninals who do go to prison are ~a
roled after serving only 35 to 40 percent of their sentenced time behind bars. Nearly
a third of parolees who were in prison for a violent crime, and r.early a flft.h who
were in pnson for a property er.me, are rearrested within three ye'1rs for a 'iolent
cnrne.
Betwee::i 1977 and 1993 about a third of a mollion A..":Ocricans were murdered.
Over the same period, however, 225 persons were e>:ccuted for murder while 1,789
persons comicted of murder had their death gentence lifted <:s a result cf
ccrr..rr..ut.ztio~s. higher court decision~, or other reasons.
At the end of 1993, some 2,716 persons were on death row. Available criminal history records reveal that 68 percent had a history cf felony comictions, including [l
percent v.-it.li. at lee.st one previous honiJcide ccnvic::on. ~foreover, urr..on~ Creth ro·w
imnates whose legal status at the time of the capital offense wes reported, 42 perccr.t wee "in cmtody at the time L'1ey murdered. About half of them were on P"-·
role. The other half were on pretrial release, probation, or had escaped from prirnn.
In many jurisdictions, about a third of those cor.victed of murcor over tho !D.£t
many years were "i!l n.!stody" at the time t.1-iey did the murder er r.i::rders for which
they were co,,victed. For example, between 1990 aEd 1933, Virginia comictcd 1,411
persons of murder, 33.5 percent of whom had an active legal status r.t. the time they
did!.!:'' c;ime. More broadly, since 1986 in Virginia, over half of ail mur.Oers, 76 p<rc::;t cf ail aggrav~ted assaults, and 81 percent of all robberies have been the work
of re;icat offenders. The data on oLlier states e.re much the same. For example bctw.een 19~? ~nd 1991 so:ne 127,000 pris::me::-s wt~e relensed e2.1';y from Flc:-idn's
pnsons. W1fr..i~ a few vears cf tleir p:roie, t.licv c::i~z1r:--.itted over 15,0JO Yio!er:t c.r.d
property crimes, inc!ucfing 3~6 mc:,-dcrs.
•
Indeed, about 12 percent of eU ;xrsons arrested for all \iolcr.t crimes e.re out on
pretrial re!eese for a pre,ious charge, 7 percent are en parole, end 16 percent ere
on ~rc?s.:;ion. TI:us, about ,a third of all violen~ crime is committed by p::r~:ins who
are ::ecr.r.lcal.ly ID c-..:stody' when they find their latest \ictims.
In ~.un •. we have reached the point in this count.ry where the er.mine.I penalties
fo~ cnme m general, and for 'iolent crioe in perticular, are neither s"ifl, nor certain, !lor se:·e~, and where m_::re is invested in fin":in\> out how n:any comicted sex
offenoers gd .,., .1at t;.-pe of m~:;e:tlve treatment behlna be.rs than ID how many rape
'~ct:ms, ass;:·Jt nctirns, and murder \ictims could be spared by ending or at Jen.st
pumping the brakes on revolving-door policies and pr&ctices.
And yet, despite all the data. I've just summarized, despite the mountains more
that dOCUil!ent the same revolvmg-door reality, end despite the public's justifiable
outrage,_ one cor:tinues to hear e.nd see reported as fact foe fetally false notion that
most p::;o:oe:-s £...'"€ "mere" C..rug offenders, "technical" parole \iolators, and other un-
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fortunate souls who did little criminal harm to society when they were free and
would do no harm to society if they were released from prison tcmorrow mo~ng.
Such anti-incarceration notiona are errant nonsense at best, and do not merit the
academic, media, judicial, and legislative attention that they continue against all
reason and morality to receive.
Based on a scientific survey representing 711,000 state prisoners in 1991, BJS
found that fully 94 percent of state prisoners were vicknl or repeat criminals: 49 percent were serving time for a violent crime, 62 percent had been convicted of one or
more violent crimes in the past, and all but 6 percent had a previous sentence to
probation or incarceration. Nearly a quarter of violent prisoners had victimized
more than one person, and 20 percent had victimized a minor.
Studies I have done with Harvard economist Anne Piehl and published in The
Brookings Review document Lliat, in the year prior to their incarceration, state prisoners commit an average of a dozen serious crimes, excluding all dru'f crimes. Likewise, a recent study by Dr. Steven Levitt of the National Bureau o Economic Research reported that incarcerating each prisoner reduces the number of crimes by
approximately 13 a year. And a recent analysis published in the Journal of Qucm·
titative Criminology-not exactly beach reading, but quite relevant here-.;uggests
that prisoners commit between 17 and 21 index crimes a year when on the loose.
By the same token, a recent study of "mere" federal drug-law violators revealed
that the average quantity of drugs mvolved in their cases was 183 pounds for cocaine traffickers and 3.5 tons for marijuana. In 1991, only 2 percent of those admitted to federal prisons were convicted of simple drug possession. In the states, most
drug-law violators, like most prisoners generally, are recidivists who have dcne a
mix of property and other crimes.
Likewise, a recent study by Professor Petersilia examined the oft-repeated claim
that the growth in California's prison population has been driven by the return to
prison of "technical" parole violators who had done no more thnn failed to phone
their parole officer or failed a urine test. She found that in 1991, 55 percent cf t.'1e
84,194 persons admitted to California prisons were indeed parole 'io!at..'.lrs. But only
3,116 of them-3.7 percent of total pnson admissions-were technical parole violators. The other 42,834 of them-Ql percent of total admissions, 96 percent of all parole violator admissions-were returned le prison because they had cornmitted and
been con,icted of thousands upon thousands of new crimes, including 255 newlyconvicted of murder.
In sum, the Pope is. Catholic, frogs do not have v.'ings, and America has a worldclass problem of revolving-door justice.
COURTS A."1> CRIMINALS

But why? \\'hy does this problem persist against all public concern, eU evidence,
and e.11 laws intended to bring it undeor control? For example, in foe 1970's and SO's
many states passed wave upon wave of mandatcry sentencing and truth-in-sentencing-st1·le reforms. Yet by 1988, most prisoners still served a third or less of their
time m confinement, and violent offenders were released aft.er ser.ing 43 percent
of their time behind bars. By 1992, that number had moved in the right directionup!-but only to 48 percent of time sentenced, time served. Why?
A huge part of the answe~ concerns the role that activist judges, mainly but not
exc!usivel;r at the federal level, have co:ne to play in America's criminal-justice system. Earlier this year, a Florida felon who had 13 previous comictions for robberies,
burglaries, theft and drug crimes was indicted for killing an aspiring major-league
pitcher and father on a West Palm beach streeL Because of a judicial order to relieve "overcrowding" in Florida's prisons, the felon was on his fourth s~alled cond;tional re!ease when he was booked for the cold-blooded murder.
Since the first filing of prison overcrowding litigation on the grounds of cruel and
unusual punishment in 1965, similar lawsuits liave been brought in at least 47
states. Twenty-five years later, 1,207 state correctional facilities were under court
order or consent decree, 264 of them ordered to limit their population., and hundreds of others under specific orders governing staffing, food services, recreation,
counseling proP.·ams, and other matters. In its own January 1993 prison proje~t
"status report,' the ACLU trumpeted the overwhelming success of prisoner-plan tiffs
in 64 out of 70 rnajor overcrowding cases. By late 1994 some 39 states and 300 of
the nation's largest jails operated under some form of federal court direction. Indeed, the entire prison system was under court orders in nine states, and overcrowding litigation was pend.init in many more.
In 1990 I edited a book entitled Courts, Corrections, and tM Constituti<Jn (Oxford
University Press), whlch examined the impact of court intervention on prisons and
jails. I believed then, and I believe now, that some instances of court int€rvention
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are both constitutionally required and morally, iri:perative. Most federal judges e~t
responsibly U> balance public safety, prisoners nghts, and other important public
values.
But in far, far U>o many cases over the last th:-ee decades, federal judges have
issued reckless orders that unduly jeopardized public safety and imposed great
human and financial costs on citizens.
In December of 1994, the Nations.] Dis!.rict Attorneys Association <NDAA) passed
a resolution that U>ok dead aim at L'1e undue influence exercis:'d by jud\:es who i:n.
pose prison caps that invite released criminals to do murder and maynem on the
streets. The NDAA resolved that "federal court orders in prison litigation often have
severe adverse effects on public safety, law enforcement and local criminal justice
systems." L3.Et February, the House strengthened relevant provisions of the 1994
federal crime bill by adopting Title III of the Violent Criminal Incarceration Act.
The Stop Turnin~ Out Prisoners or STOP provision cuts to the heart of what's
\\Teng here by making prison caps a remedy of last resort. In essence, STOP would
stop federal judges from issuing sweeping orders, as they do now, and releasing dangerous criminals "ithout ruling on constitutional claims or holding a trial on the
allei;ations.
Those who opposed thr, kindred pro,ision of the 1994 crime bill, and who are rall;ing now to step RTOr', would like us to accept the entirely disingenuous argument
that the judges in question aren't imposin~ anything en anyone. They attempt to
hide behind the fact that many such court mterventicns occur via so-cnlled consent
decrees, which are signed by mayors or other du!y-<>lected 11ublic officials.
But the process by which activist federal judges have gamed control of substantial
portions of the nation's justice systeCT is hardly the disinterested, thoroughly epo!itical, arms-!e:-ig".....~. iudiciclly-tcc.pcred process conjured up by the nnti-STOP coalition. Got-err.mer.I M federal co.-,sc;-;t clecrce is not government u·ith the consent of the
goccrr.cd. An;cne V.·ho doubts this should take a look r.t rC'Cc:lt books end articles
on the subject, most pointedly the essay in the Summer 1995 issue cf Policy Raic'"
by PhiladelP.hia Assistant District Attorney Sarah Ve.ndenbraak.
Better still, Ll-iey should read Federalist Paper No. 78, wherein Alexander Hamilton tried to assuage the fears of those earl,Y Americans who wo:Tied about an imperial federal judiciary. The judiciary, prorrused Hamilton, would have "no influence
O\'er either the sword or the purse," and could "take no active resolution whatsoever." If Hamilton could return to Philadelphia today nnd talk to Mayor Rendell,
District Attorney Abra.ham, or other city officials who for years have been battling
the jail cap imposed by Federal District Court Judge Norma Shapiro, he would have
to concede that the Anti-Federalists were on!v too right to worry. Likev.ise, Senator
Hutchison and others who have witnessed Fedcrs.l District Court Judge Willi!lm
Justice·s control of the Texas prison syst.em know thr.t judges in these cases ha,·e
GJr.e way beyor.:l rcmed:,ing specific, documentable \iolations and exercised enorrc.o:is b.fbec.ce ever both prison populations and public expenditures. In Texas.
s:nce 1950 the prison population has about doubled, but inflation-adjusted per prisoner spending has increased ten-fold. As a result of court orders and consent decree~," in many state9 today half or rn~re of every rr;~.;::-i dcEr..r r,0cs to prisoner
ser..1.ces, amenities, and fr.ings ot...11.er tha!1 s~urity br..si::J.
Tl:e ar.:i-STO? coalition would like nothing better Hu:rn to have tbs Congre£S
:0:c:.s en side issues and get lost in emP.tY le1:alisms. And from Frison crowding t0
p~ru!e, the anti-STOP coalition would hke this Congress to believe that the plural
of anecdote is data. But it is not. The empirical evidence on the relationship bc~ween prison population densities and levels of \iclence end oticcr pro!ole.-:is behind
D£:rs !s e~biguo',J3 or non-existe~t. To c:te juE:t four C:X!!r.:iple:=:
l. A 1935 BJS study of over 180,0G:J housing units at 694 state prisons found that
the most crowded priso:is had a rate of horrJcidc lower than that of less crowded
prisons, and concluded that there was no clear evidence that crowding leveb were
directly related to the incidence of homicide, assault, or mojcr disorders. (C. Innes,
Population Density in State Prisons (BJS, December 1986)
~., A 1939 sur:.,.ey of. the empirical literature on prison crowding concluded that,
. cup.. te fanu!iar clauns that crowded prisons have produced dramatic increases
m pnsor. \<olence, illness, and hostility, "1odern resei::rch has failed to establish
any conclusive link between current prison spatial and social densities and these
problems." (J .. Bleich, The Politics of Prison Crowding, CA Law Review, 79, 19591
3..A 1990 re"ew of the empirical literature on crowding and other "pains of impnsonment"-produced, incidentally, by scholars whose other work some STOP
oppcner;,~ hav~. ~ited in sup~rt of prisone~ rehabilitati:m .Programs-flatly challenged L'1e vaumty of the "ew that unpnaonment is uruvcrsclly pamful," and
added that fro::::. "a physical health standpoint, inmates appear more healthy than
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their community counterparts." (J. Banta and P. Genreau, ~xamining the Cruel
and Unusual Punishment of Prison Life, Law and Human Beha,ior, 14, 1990)
4. An exhaustive 1994 review of the empirical literature on crowding, one that revised the author's own much-cited 1985 research on the subject, concluded plainly
as follows: "Despite the prevailing sentiments about the harmful effects of crowding, there is little consistent evidenre supporting the contention that short- or
long-term impairment of _inmates is attributable to prison density." (G. Gaes, Prison Crowding Reexamined, The Prison Journal, 74, September 1994).
Such inmate housi~ practices as double-celling and open-bay dormitories are neither constitutionally llllpermissible nor automatically dangerous to institutio""1
order and well-bein~. Institutional leaden;hip and management are among the crucial intervening vanables that determine how, if at all, crowding affects conditioll>!.
But too many judges have totally ignored the empirical e~idence and used false,
unproven, and unprovable arguinents about crowding to justify sweeping interventions.
CONGRESS IS CONSTITl;TIONALLY RESPONSIBLE

In conclusion, the rise of judicial intervention has had precisely the adverse public
safety and other consequences detailed by the NDAA, lamented by legions of local
police, and testified to by countless crime victims.
.I am not a lawyer, and I do n.ot want or pretend to be. Nor do I specialize in constitutional theory or such topics as consent decree draft.smanship er prisoners'
rights. But I f~l l? see how. ST9P would prevent an;r real ~i<;>lation .of federal law
or any unconstitutional depnvation suffered by a particular pnsoner in a particular
place at a particular time from being addressed as necessary by federal judges.
l will readily concede, however, that like most Americans I place 'ictirns' rights
ahead of prisoners' rights, and public eafety concerns ahead of legel abstractioru.
I remain, by turns, amazed and appalled at how so seemingly simple and straightforward an exercise of democratic will-anti-crime laws passed by duly-<!lected officialir--<:an be weakened or gutted time and again by irresponsible judges and a wellorganized and influential band of policy elites who dismiss pub!ic concerns about revolving-door justice as reactionary.
But as I have attempted to show, the public's concerns are rational, not reactionary. This debaU! is not about "get-tough" politics. It's not about "judge-bas1'Jng." It's
about the moral and constitutional responsibility of Congress to respond to the v.ill
of a persistent popular majority, and to check and balance federal courts that L>ifle
with public safety and drain the public purse.
As the late great Princeton constitutional law scholar Edward Corwin argued, the
Congress and the Congress alone vesUI judicial power in "such inferior Courts" as
it "may from time to time ordain and establish." The explicit lanipage of Article III,
Section 2 of the Constitution furnishes Congress with more than enough authority
U> enact STOP and STOP-like pro,isions into federal law.
But while Congress should not duck its responsibility to act, neither can it act
alone.
At a \\'ltlte House dinner I recently attended, President Clinton participated in
a three-hour discussion of crime and 'iolence in America. It'a clear that both President Clinton and many leaders of both parties in Congress care deeply about America's crime problem, and are concerned about the demographic crime bombs that are
set to explode in only a few years.
What remains unclear, however, is whether our representative political institutions, beginning with this Congress, can work to protect decent, law-abiding citizens
from violent and repeat felons.
In 1993 and 1994, only one public institution received lower ratings from the public than did the Congress itself, namely, the criminal-justice system. By passing
STOP without any major changes, and by passing other measures that help to lock
tlie revol\illl(-door, this Congress can begin to save innocent lives and rehabilitaU!
public trust m government.
I thank you for inviting me to testify .

Senator ABRAHAM. Thank you very much.
District Attorney Abraham, I have just been informed that another vote has started, and in that there are no other members
here, what I would like to ask somebody with the same name as
me is to give me a few minutes to run o..-er, cast what will be 2
votes, and then we will start again, because I think every panelist
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The members of the National District Attorneys Association and I look for-..·ard
to continuing to work with you in our mutual efforts to make this country a safe
and decent place to live and raise our families.
Sincerely,

deserves the opportunity t-0 address at least one member of this
committee and convey their testimony.
Ms. ABRAHA.\L .My pleasure.
Senator ABRAHAM. So I will be back soon and the hearing \Vil!
stand in recess for a few minutes. Thank you.
[Recess.]
Senator ABRAHAJd. The committee will come to order, please. For
the benefit of the panelists and the audience, we have 2 votes left
and we will continue now with District Attorney Abraham's testimony. I will probably have to leave at the end of it and cast those
final 2 votes, but I think we will be able to get those 2 done a little
quicker.
So at this point, if you v:ould continue.

MICHAEL P. BAR.,,.ES,

PRESIDENT, NAT!OXAL DISTRICT ATI'OR.,,.EYS "5SOCIATIOS,

Prosecuting Attorney, South Ber.d, IN.

Ms. ABRAHAM. Since I am going to digress from the previous
notes that I submitted on behalf of my testimony, I would ask that
the Chair also admit my testimony in whole so that I may speak
to some of the issues that perhaps some of the other speakers have
not touched.
I also wanted to thank publicly fonner Attorney G<:!neral Bill
Barr who, during his tenure, very graciously and wholeheartedly
entered into Philadelphia's problems with the prison cap and was
of significant assistance to us.
I think that all of the peo:ele who have appeared before me have
talked about several of the tnings that are of interest to them, and
I thought I would put a little more human face on it. This past Saturday, I teak 25 of my 1st-year assistant district attorneys across
the city to see how what they are doing impacts upon Philadelphia,
and also to get them familiar with what they are going to deal with
as assistant district attorneys.
One of the places that we visited was a shooting gallery and
crack house in a drug-infested, crime-ridden neighborhood whera
the house that we entered was without any kind of heat, light, or
electricity. It was the flop house fer 30 or 40 drug atldicts. It is
filled with bugs and garbage and lice, some of which wc;e carried
off on my assistants. We met 4 drug addicts there, one of whom
was very close to needing to be carried to the hospital because he
was losing his leg because of sepsis caused by drug injections.
I couldn't help but think that if any or all of the people that we
saw in that house were arrested, two things would happen. Number one, they would join the pl"ison suit complaining about the inhumane conditions of the prison, even though they lived in such
conditions. The second thing is that they would be released right
back to that house to live that night because they would be part
of the prison cap problem.
Since I have become district attorney in Philadelphia, I have
been waging a very hard campaifP1 to rid Philadelphia, and indeed
with the STOP Act I hope every Jurisdiction, of the kinds or prison
caps that we have been suffering. In 1970 in this country, there
were no prisons or jails under sweeping court orders, but by 1990,
508 municipalities and over 1,200 State prisons were subject to
court orders or consent decrees, many of which contain prison population caps.
·
In our case, in particular, the Federal judge sitting on our prison
cap issue and our consent decrees has never made a finding of a
constitutional violation. There has never been a trial on the issue.
There has been nothing determined that would violate any constitutional right, but what has happened is that at least 600 prisoners a week are released from our prisons. They don't have to post
bail. They frequently don't appear.
As a matter of fact, as a running feature in the Philadelphia
Daily News there is a series called "Back on the Street," and what

STATEME1't'T OF LYNI'<'E ABRAHAM

Ms. ABRAHA.\L Thank you, Mr. Chairman and Senator Eiden. My
name is Lynne Abraham. I am District Attorney of Philadelphia,
and in addition to appearing in my own right, I am appearing also
on behalf of the National District Attorneys Association.
I would appreciate it if the Chair would move into the record a
letter sent tc the Honorable Orrin Hatch from Michael Barnes, now
the new President of the NDAA, and make that a part of the
record.
[The letter referred to follows:]
~.;ATIO!'\AL DISTT.JCT

ATTOR:'\r:vs

:\ssocLt.Tro:--;,
OFFICE OF TI-LE PF..ES!DEST,

l.Jc.:crn.dria. \'A, Jr.;!y 25, 1995.

The He:!. 0RRB; G. HATCH,

ChairT!"..an, Sena!e C,;mmitiee on thl! J~dicicry,
Dirksen Senate Office Building,
l\'asl:ir.gton, DC.
DEAR CHA.'filU1." HATCH: As the new President of the National District A::o~neys
Associr.t:'.o!l I want to express our appreciation for yo:!r continual efforts in cxploriq;
new a.c-ld eru'lanced methods of assisti~ local law enforcemer.t in li~hting crime and
pro:.ect.ing the citizens of our commuruties. The work you ere embarking upon, in
amending the Violent Crime Control and Law Enforcement Act of 1994, can orly
refocus p;.;b!ic interest in the abilities, and needs, of local cnu:nunities in fighting
crime. In reviewing what we believe needs to be done to remove obstacles to our
efforts, one area for Cc~onal effort is readily apparent.
The almo•t continual ir.tcrvention and interference by feeoral courts in prison lit!getion has had an adverse effect on our abilit;Y to protect our communities. Court
orc!ers s~mmin'i from the unwarranted inL""US1on by federal judges has resulted in
the release of t1B.ngerous cr'.minnls back to our city s'..reets; has resulted in the
squandenng of scarce resources to meet the whims of self-designated monitor-o; 21:d
has usurped the authority and responsibilities of locally elected officials.
Our Association strenuously ~ the Congress to adopt legislation that would
establish uniform pro,-isions limiting federal court orders and consent decrees that
affect local prisons s.nd jail facilities; that ...-ould limit any permissible injunctive or
eqult.E.ble relief to those t.liat are least intrusive and burdensome to local govern·
ment and with the weight to doubt being given to Llie needs of public safety; that
would give local prosecutors and other law enforcement officials standing to chcl!enge the intervention of federal courts; that would provide for the modific~tion c"
vacatio'1 of court orders where unco'1Stitutional conditions have been corrected or
where prior findings are no longer valid; and pro,-ide measures to protect prisoners
nghts to obtain prompt determinations of legitimate challenges to the constitutionality of prison conditions.
AI! a career prosecutor, and speaking on behalf of my peers from across the counL'l', there is noth.i~ more frustrating to a lxal !&w enforcement official frien to end
a 1cngthy crim.inal mvestigation and crir::Uc.al. trial only to see a ccnvicted felon essentially walk free be--...ause of judicial over.each.i.ng. Our criminal justice system is
a rncx:kery when prisoners rights and comforts imperil the lsw-r.bicling citizen
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it does every week is it features a person, and sometimes more
than one person who has been released under the cap. It lists the
500 or 600 people who have been released, and it gives you the
name of the person and it tells you how many cases this person has
failed to appear from before.
We have people with 6, 7, and 8 cases open; 11, 12, 15, and
sometimes 20 people who fit into this category of having 10, 11,
and 12 failures to appear. One, in particular-a defendant has 8
open felony cases, including robbery, burglary, and criminal trespass. He had 7 prior failures to af pear last year. He is a fugitive
from other States. He has 5 Socia Security numbers, 5 addresses,
and 6 different names. This man will never show up in our court.
The only way he will show up is if he is arrested and incarcerated.
This group of people is similar to the many, many hundreds who
have gone through our prison system and been released.
In addition to the wholesale release of prisoners, the issue of how
you can be released is really quite simple. Instead of considering
the defendant's failure to appear, what his charge is, his history of
criminal conduct, the only thing that we worry about is a chargebased system. In other words, the only qt!estion tho.t the bail commissioner asks is what is this defendant charged with today, not
any of those other factors that are traditionally considered by
judges.
If the defendant is charged with what the Federal judge has
deemed to be a nonviolent crime, that person cannot be held for
bail or go to jail, no matter how many times he has failed to appear. Some of these so-called nonviolent offenses are stalking,
carjacking, robbery, burglary, drug-dealing, vehicular homicide,
manslaughter, terrorism threats, and gun-dealing. A person cannot
be detained pretrial, no matter how many time he has previoudy
failed to appear, and in this absurd situation drug dealers who
carry loaded Uzis on a street corner cannot and will not be sent
to prison under our present prison cap because carrying a loaded
Uzi by 'l. drug dealer is not considered a violent offense. Therefore,
we have that issue.
In the 18-month period that we tracked, and of the thousands of
defendants who were released onto the street because of the prison
cap, some of these people have been arrested for a variety of
crimes, including 79 murders. One of the people who has been wi~h
us in this fight throughout this issue on the STOP bill is Patrick
Boyle, who is here today right in the front row, in the tan suit. Mr.
Boyle is the father of young Danny Boyle, a 21-year-old police officer who stopped a defendant who had been in a stolen car who was
released under the prison cap. The defendant shot his son and
killed him right on the street and right through the stolen car window because he did nat want to be arrested and he did not want
to go back to prison.
T'nis is not the only case of that kind. In Atlanta just a few
mont~s ago, a peroon released under a prison cap in Atlanta shot
an~ ~ed an Atlanta Braves replacement ball player during spring
trammg ~ecause he was released from the Atlanta prison because
of the pnson cap even though he was himself a career criminal. In
addition to the 79 murders of people who are released under the
cap, we had o.nother almost 1,000 robbers, almost 2,500 new drug-

dealing charges, almost 750 burglaries, 3,000 thefts, 90 rapes, and
several thousand assaults.
.
The STOP Act, it seems to me, Mr. Chairman and members of
the committee, is an important Act for our citizenry. The STOP Act
does several things. It properly prevents consent decrees, which are
nothing more than hammers imposed upon us by unfortunately too
frequently activist Federal judges who intrude themselves unnecessarily, and sometimes, unfortunately, in perpetuity, into State matters.
Full compliance with these mandates is impossible. The decrees
underestimate the sheer magnitude of, the problem. They don't anticipate changing conditions. Political support is certainly lacking
and, of course, it binds one administration after another, each one
pointing the finger at the previous administration that it wasn't his
or her fault, that the cap or consent decree was there before. Of
course, the cost not only in monetary terms, bt!t in human terms
is absolutely astronomical.
It seems to me that STOP is an appropriate way to address the
issues. There may be some tinkering with some of the language, as
suggested by Attorney General Barr, that we :night wish to look at,
but STOP is not a violation of the separation of powers since we
can change in Congress the substanti.ve underpinnings of how the
courts will adjudicate matters because the laws will change. It certainly won't deny access to the courts, but it certainly does limit
remedies and the length of time for those remedies.
Since my light is red, I would be happy to answer any additional
questions at such time as the C!'iair wishes to ask me, and I appreciate the opportunity to be here.
[The prepared statement of Ms. Abraham follows:]
PREPARED STATEMENT OF LYN!>"'E ABRAHAM

Good Day, I am Lynne Abraham, the District Attorney of Philadelphia. I am a!S<J

a member of the Board of Direct-Ors of the National District Attorneys Association.
I am delighted that the Senate Judiciruy Committee has invited me to speak today
about prosecutors' concerns.
While Congress has before it a number of federal issues that are critically impor·
tant to prosecutors, I would like to focus on the question of what the federal government can do to help states run their own criminal justice systems in order to ensure
justice for be.th, for the victims of crime and those who commit crimes.
Over the last 25 years, we in law enforcement have seen a dramatic change in
prisoner release practices. In 1970, there were no prisons or jails under sweeping
court orders. By 1990, 508 municipalities and over 1,200 state prison were subject
to court orders or consent decrees, many of which contained frison population caps.
Unfortunately, the federal courts, often with the intention o improving prison conditions, have intruded unnecessarily into the state criminal justice systems and
completely undercut their ability to dispense justice and protect the public.
A Justice Department study of 79,000 felony probationers found that 49 percent
of them were rearrested for another felony within their state while on probation.
Half of these arrests were for a violent crime or a drug crime. Another study shows
that 35 pereent of aU persons arrested for violent crimes were, at the time of their
arrest, on parole, probation or pre-trial release. All too otu!n these chronic violent
offenders are on the street becatllle of ~ressure from the federal courts.
From the day I took office as District Attorney over four years ago, I have been
trying to rid the City of Philadelphia of a prison cap that has gutted the Philadelphia i:riminal justice system and has convmced our residents that crime pays bigtime. After inmates in our local prisons filed a lawsuit complaining about the prison
conditions, a federal judge, who made no finding of any constitutional ;iolation,
began overseeing what has now become an eight-year-old program of wholesale re-
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leases cf up to 600 crir:lincl defendants per week to keep :.he prison population down
to what she considers = "api;>ropriate level".
.
.
b this sa..'!le federal Jawsmt there has never even bean a trial. In fact, a different
federal iudge recently found that the conditions in even Pr.iladelphia's very oldest
and most decrepit facility-Holmesburg Prison-were still constitutional. Unfortunately, the prior mayoral edministration di:l not even put up a defense to thi~ lawouit-it simply folded its cards and ar;reed, under pressure from the federal Judge,
to cr.:Cr two consent decrees pr:l\idir.g for the ongoing release of huge numbers of
inmates.
These two con.sent decrees mandate federally ordered releases of criminal defender.ts awaiting trial. Instcd of individualized bail review, where Philadelphia judges
wo,;.!d consider all of the factors relating to a defendant's dangerousness and nsk
cf !Elfht, we have a "che.rgcd-based" system for determil'ing who may enter the priscns. ,n ofaer words, the only question asked is "what is the defendant charged v.ith
today"? lf the defendant is charged v;ith what the federal judge calls "non-violent
crir.-.es", he cannot~ t.c jail no matter how dan&erous he is and no matter how ob,iC'1S it is that he v.ill flee and not show up for his trial. Some of these so-called nonY:iolent offense~ are stalking, carjacking, rcbbery v.ith a baseball bat, burglary, dnig
dealing, vehicular homicide, manslaughter, terroristic three.ts and gun charges. A
r-crso:-i cannot be detained pretrial no matter how many times he has failed to appe~ in court. In tfij9 absurd syste:n a dru.g Ccclcr Cc..!T)-jng- n locded Uti is r:eemed
"n:::-:-v"io!e::t". The dcfe:-de.::fs prior cor:dct!on:, his b::t.ory of fciHng to a(.... ?car for
cv"..lr1., r.is i::ental health f.Jstcry, his lack of ties to the corr..rnunity, even i he is in
the CG'-lntry illegally, and his drug or alcohol dependency are deemed completely irre!eY2:-:t under L'i.ese federal decrees.
Cr:for.ur.ately, crimincl dcfe!1c!e.nts know the system and know that Philc.delphia
_;,1cges r.o longer have any power to compel a defendant to appear for his trial. The
f(:C~·r.:1 i-:tc:rference ~."1th o~- stste bcil system has been cntastrophic:
• Bc:Dre the federal prison cep be,;c.n, Philadelphia had cror:>:vi:r.s.ccly 18,000
C•Dtstandins bonoh warre.nts (that is, arrest warrants issued >.·hcn a defendant
f2i:s to show up for trial and becomes a fugitive). Now, we have rlmost 50,000
be;ich v;Qr:ants c.nd virtually n::> o:Je o~t on the EL'"eets looking for these: fugitive.:;. \1,]iy h0~E'"•-if r..rrcs:.ed, t:icy v:.i!l r.ll be rek.'.!sed aguin to tl:.Q E~rects f-cc::1se 01 t\.ie cz.p.
• In c..:i cighteD:i month period, t.l-iouse.nds of defondents who were on t..1-rc ~trcct
b2'Ca.us~ of the priscn cap have been arrested. for new cri'::lcs, inc~uiing 79 murC::-.:, 939 rob!:>eries, 2,215 <lrt:g dc:::..U::~ chc.rbC-3, 701 b':..!.rglo.ries, 2,7~8 thet'ts, 90
rc.p:2:-, c..::d 1113 c.ss.£.uits.
• I:i 1993 a:;.d 1994, o~·er :3.7,0:XJ new bcm;h z:.::::.rre;r.:s lor r::~:sdc8eG.n:ir i::r.d felony
u:a:-r,;::s were issued for defondants released under t.he prisan cuo. This rcpresen::cd 63 percent of all new b<mc..'i. warrants issued :in 1993 and 7 4 pcrcrnt
of !:21 new bench warrants issued for t.'ie first six mont.lis 011994.
• The rate of failure to appear in court is higher fer prison c..o.p defendants than
fer dcfe:idants release:} under our t:-aciiti::-.r!d ~t.ntc c:::·.:rt b~il progre.::ns. A 1992
!:t:.i~y e::ta.Clished the folbh-inJ failure ta t.p?cc.r rr.tc~: d.~..:G de31ir:g 76 percent;
'-'"--,;iary 74 percent; theft 69 ;>ereent. By contrast, Llie fo.ilu.."e t~ appear raw for
agg;-avated assault-a crime for whidt defendants cannot be released under the
piso:i .ceP;-:-w~s ju....«-t 3. pe=::-c:it. The fug:itive rate nr.tio~a11y . for. defendants
c>,sr_t;e:l \•,:L'l C-"111' ceiling lS 26 pe:-cent lil a yccr. In Plulcdc;phrn, hav;F>cr,
o:;.r l"TA ra:.e of 76 percent is three times the n<.tio::u:.l rate.

B'..lt these stdtistics do not reflect tee incs..lculab!e 1o!:i£.eS to our cmnmunity causci
by cri=:1ine.ls con.fident in their belief thst t.lie criminal justice sys~m is powerlec"
to s:o;i t.":Em. 'i'he murder of even one citizen is too high a price for these ill-ooncecvd c2:JS~::t de::rees but we have seen over 100 Jl:'r80!1S in Philadelphia killed by
cmmnals sst, free by the prison ~P- Nationally, vnth well over 3 ~on probationers ~nd paro .. ees, many states will not seek to retu.i n v10lato!'"S to pnson be::ause cf
the impact parole or probatio:i revoca:io::is hnvc on t..11e prisa:i population. Even
wh~n parole or pi:obe.ticn violators are sent back to prison, they are often released
e.g8:'n to cnmp!y w1t.li a federally-ordered prison .::.t!p--a real Catch 22.
c~.fort:;.r.e.tely, fae prison caps also cause n~ess 'inancinl losses to 0'11" citizens
end j>.usine~s<!s. Businesses B"J.ffer t.'i.efts, l<r..>Ses not covered by insurance
dc_:lu,..ibles, increased security and B".zrveillance costs, and increased insurance premi=s. How can we h~ to attract retail busin"8Ses to urbcn areas when store
own_crs b:~ow t..liet pro,easional thieves and burgle.rs have a "get-out-of-jail-free
cr:rcr7 Pr.son e<c;:s are not &imply a law enforcement issue-they are, in turn, inext~::rrnly tied to t.'1e f:n.ancirJ viab:lity of a city. Fear cf" crime and Ll-ie belief that law

enforcement is ineffective are the synergies behind citizens arming themselves in
record numbers. The notion is widespread, firmly fixed and accurate that federallyorclei:ed priso_n <;"PS create nothing more than recycling programs for criminals.
Phile.delphli; 1s, by _mORt acco":nts, an_ extre~ely attractive terminus in the drug
trade. The Philadelphia International Airport 1s now a favored location to send outof-state couriers. Under the prison cap, we cannot hold a drug smuggler in prison
unless he is caught with more than 50 pcunds of marijuana or more than 50 gra...-is
of cocaine. So the drug cartels and their minions need not even have to suffer the
inconvenien?' of p_utting up any money to ~a.ii out the courier-none is ~ed.
One. case mvolvmg a drug dealer out of Ja.i! ~use of the prison cap. Undercover
detectives from Montgomery County, which is adjacent to Philadelphia B.l'Tilnged a
drug deal in a parking lot along the road that forms the border betwe'en Philadelphia and neighboring Montgomery County. Before the deal took place, the defendant
tried repeatedly to move the deal to the Philadelphia side of tie street because t.'1.e
defendant explained to the undercover detecth·es, he could go to jail in Montgo,;,ery
County but not in Philadelphia. The defendant nevertheless completed the deal on
the Montgomery County side of the street and, yes, he did go to jail out there. He
woul~ not if he_ had completed his drug deal on the Philadel~hia side of the stree~.
While the pnson cap has encouraged defendants to comnut more crimes and to
thumb their noses at our court system, one must keep in mind that individualized
bail review-as opposed to the cap's "charge-based" system-is essential for reducing the overall costs to the criminal justice system.
The consent decrees in this case raise extremely disturbing questions about
whether nny federal court ought to intrude
unnecessarily into one of the most
basic functions of state government-its criminal justice system. The federal judge,
of whom I am speaking, has controlled 224 million dollars in bond funds for the construction of a new state prison and the new state court..'louse, even though there is
not a single prison b..."<i in the rourthouse. The federal judge even insisted tlu!t the
Bond Indenture contain language requiring her approval of routine construction
matters. Every single construction change order has required federal court approval.
Recently, for example, the Philadelphia court systl:,m wanted to expand one room
in the courthouse for court interpreters. This chan6e, if done during the construction
phase, would have cost $5,000. But the federal judge did not like the proposal, so
she rejected it. This change will now be complet.>d post-construction-at a cost to
Philadelphia taxpayers of $30,000.
The federal court has micro-managed the Philadelphia criminal justice agencies
to a fare-thee-well-there have been debates over the placement of flag poles on our
prisons, whether the state judges' new chairs should be scotch-guarded, the candle
watt power of the light fixtures, and the choice of art work at the prisons. Even if
some of these issues are important, the fundamental !!i'estion is who should be in
ch~ of the debate-the federal judge or state officials.
This raises a most disturbing aspect of federal consent decrees in _prison conditiona lawsuits. With a consent decree, one state political ad.'llinistration can arrogate unto itself powers it does not have under state Jaw. It can make political decisiona, embody them in the federal court order, and then insulate that policy from
change by the next duly elected mayor. Indeed, as it stands now, prison caps can
be--imd have been-forced upon states for as long as twenty years, with no power
vested in the state to be relieved of the burdensome weight oi the decrees.
We, the current mayor, other law enforcement officials and I are attempting to
rid ourselves of the prison cap, even though I have no standing to challenge any
of the issues I have spoken about today. But we cannot take the naive view that
this step alone will solve the problem. Elimination of the prison cap is only t.lie most
immediate action that can be taken to increase the effectiveness of law enforcement.
Law enforcement in a large urb!t!l area is tcugh enough; federally-i!nforced prison
caps undermine our efforts. Restricting federnl court interference ..,;th individualized bail review, the state judges' power to punish those defendants who willfully
refuse to appear for their court hearings or who violate probation or parole, is an
essential step in returning to our state criminal justice system the ability to dispense justice.
In Philadelphia, we are committed to devoting adequate resources to ensure appropriate prison conditions for inmates and safety for our correctional officers. Humane conditions are essential not only because they prevent a federal takeover of
our prisons but, more importantly, because we are morally required to regard the
rights of all members of our society, even those who break the law. But we must
also recognize that resources devoted for prisoners come at the expense of other programs essential for our law-abiding citizens. None of us has the luxury of l:ousing
prisoners in conditions that far exceed the standards of humane treatment when we
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do so at the cost of depriving needy, law-abiding citi::ens of essential and fundamental government sen.;ces.
In Philadelphia, a new 2,000 bed prison is about U> open. Because Holmesburg
Prison, our oldest facility, will be closmg, we will have a net gain of only 400 prison
beds. These beds, which will be filled in a mat:U!r of days, are too costly U> be squandered by rigid adherence U> outdated and ill-ad;"ised consent decrees that preclude
t.'ie full use of available prison space.
For these reasons, the National District Atromeys Association, a bi-partisan organization of prosecurors from across the country, has unanimously endorsed a resolution recognizing the severe, adverse effects of federal prison conditions litigation and
SL""Ongly urging Congress U> strengthen the provisions of last year's Crime Bill limiting remedies in prison litigation. On February 10th of this year, the House passed
H.R 667, which mcluded provisions that would accomplish the major goals endorsed
by the National District Atromeys Association. Senaror Hutchison's Senate Bill 400
contains these same pro,isions. I strongly urge the Judiciary commitle<! U> include
in the 1995 Crime Bill these pro.,isfons establishing reasonable and necessary limits
o;i prison ccurt orders.
I r.er.uine!v appreciate the invitation U> speak here !-Oday. I ent.-eat you to help
cl1 of us in fow enforcement with t.ltls overwhelming problem. With Congn:·ss' help
we may finally haYe e.n effedfre criminal justice system in Philadelphia that ocr
citizens hve the right to expect but long ago gave up hope of ever seeing.
Thank yo·.!.

:'ATIOXAL DISITJCT AITOF-"EYS ASSOCL\TIOX
RF..SOLUTIOX

WHEREAS, fed~ral cow:t o:-ders in pri."On litigation often have severe ad,·erse affects on local criminal JUstJce system.g because of the pre:nature release of dani;crous
pretrial detainees or sentenced prisoners;
WHEREAS, such federal court orders are often entered pursuant to 6. ccusent decree in the absence of a finding that detainees or prisoners have been subje<:ted to
unconstitutional conditions:
\\-rIEREAS, such federal court orders often result in s'.lbstantial federal court supenision of local and state prisons and jails exceeding that necessary to ensure constitutional prison conditiona;
V.rIEREAS, s•1ch federal supervision often results in en inordinate percentage of
state and local funds being diverted to improve prison conditions at the expense of
law enforcement programs designed U> protect the pub!ic:
WHERE.AS, federal injunctive relief often remains in effect even after prison ccnci.iticns clearly meet constitution.al standartls:
\\rfEREAS, such supenision often results from federal consent decrees whereb;»
one po!it:cal administration attempts ro bind future politic.al administrations U> policies concerning prison and criminal justice administration:
\'.rfEREAS. such consent decrees are contrary to one of the most fundamental
prin:iplc3 of our nation LO.at the electorate is free ro compel political c~anges when
it disagrees v.ith the policies cf clec".ed officials:
WHEREAS, on September 13, 1994 President Clinto:> signed in:<i law the Violent
Crime Co:>trol er.cl Law enforcement Act of 1994 (hereinafrer the 1994 Crime Bill):
\\1IBREAS, Sfftion 20409 of the 1994 Crime Bill amended Title 18 cf the l'r-ited
St.at2s Cod_e by add.in.g a new section. p~s entitled ,"Appro;iriate,,rernedies with reqe:t t<J prison crowding" (heremafter Prison Remedies Provision );
V.'HEREAS the Prison Remedies Provis.ion of the 1994 Crime Bill. pre vi des ! 1 I
thst a foderal court shall not hold that pr'..son crowding causes en Eight.Ii. Amendrner.t ;io!ation unless a particular idcnn!ied inmate proves LO.et he has been subje::.ed ro cruel and unusual punishment: (2) that a federal court shall not order a
prison pc;n:Ietio:-i ceiling urJess it is necessary to remedy a constitutional violation:
and 13J that state and local governments are entitled to pericxi.ic reopenings of outstanding pris~:.i crders e.r..d consent decrees:
WHEREAS, a:torneys opposioir local crimir:cl j:istice officids hs.ve attempted to
prevent enfon:ement of this pro;,sion on a wide variety of grounds, seizing upon alic;;ed ambi&"Jities in the language of the Prison Remedies Provision tD assert that
th1s legislation violates the separation of powers doctrine, does not apply to local
detention faciliti2s, does not apply to consent decrees entered prior to its er:actment,
does not re~:.t.'cc t.lie re<ipetilng of consent decrees, and, at most, codifies existing
!c.w;

'WHEREAS, the Congressional sponsors of the Prison Remedies Proi.ision clearh·
intended that this legislation would place substantial restrictions on a federal
court's ability to enter excessive injunctive relief in prison cases intended that it
apply to local detention facilities, intended that. it .aJ?ply U> all oui..tanding consent
decrees in prison cases, and intended for local jurisdictions U> have the immediate
risht to vacate prison cap orders in cases where there had been no finding of a constitutional violation:
WHEREAS, at least one federal judge has expressed the opinion th.at the Prison
Crowding Remedies provision should not be interpreted as the Congressional Sponsors intended it to be· and
WHEREAS, there has been a bil!rorica! reluctance of the federal courts w disturb
federal injunctive relief in institutional prison litigation or modify federal injunctive
relief on an expeditious basis.
BE IT NOW RESOLVED, that the National District Atrorneys Association urges
Congress to ensure comprehensh·e relief for local and state governments who hu·e
been adverselr affected by federal court orders entered in institutional pris<Jn litiga·
tion. The National District Ati.orneys Association urges that this comprehensive legislation accomplish the following goals:
(1) establish a uniform provision !imitin~ federal court orders and consent decrees
affecting all state and local prisons or Jails including those facilities th.at house
pretrial detainees, sentenced prisoners, or a combination of prisoners:
<2) establish these limitations in those federal proceedings, such as chi! actions
filed pursuant to 42 U.S.C. § 1983, where Congress clearly retains the right tc
limit federal remedies v.ithout raising an arguable separation of powers claim:
(3) limit the federal cou.-ts injunctive and equitable remedies to those that are the
least intrusive means to remedy a constitutional violation, v.ith substantial
weight being given U> any adverse affect on the public safety or the operation c'.
a state or local criminal justice system:
(4) provide for the prompt modification or vacation of orders where the inmate,;
are not currently subject U> unconstitutional conditions, or where the prior findings or orders for injunctive relief are no longer current:
(5) permit law enforcement officials whose duties may be eC:versely affected b:·
prison population reduction measures ro have standing to challe!!ge such meas·
ures:
(6) establish time limits for court rulings on suc.'1 motions: and
(7) protect priS<Jners rii;hts ro obtain prompt judicial determinations of legitimate
challenges to the constitutionality of prison conditions and continued enforcemer::
of any measure necessary to protect those rights.
BE IT FURTHER RESOLVED, that the attached proposed amendments ro 13
U.S.C. §3626 would accomplish the foregoing goals endorsed this day by the Na·
tional District Atromeys Association.
BE IT FURTHER RESOLVED, that the National District Attorneys Associaticc.
strongly urges Congress U> enact legislation in accordance v.ith this Resolution.
Adopted by the Board of Directors, December 3, 1994 in Longboat Key, Florida

Senator BIDEN. Mr. Chairman, the light has been red for 5 mi!:.utes, but I have never known you to stop for a red light, Lynne
It is good to have 1·ou here.
Ms. ABRAHA..'.I. learned at the feet of a master, Senator Biden.
so thank you.
Senator BIDE!'<. I know you did. It is good to see you, Lynne"
Thanks for being here.
Ms. ABRA.HM!. My pleasure.
Senator ABRAHA-\f. Just to inform the panel, h11.ppily, one of the
votes has now been voice-voted, so we only have one left. There are
about 5 minutes left and I think perhaps, before we go ahead or.
the balance of the panel, it might be better for everybody if we recess temporarily, go vote, and then we can at that point have clear
sailing.
Senator BIDEN. And then hopefully at that point have no more
interruptions.
Senator ABRAHAM. Thank you all very much. We stand in reces;
again.
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[Recess.]
Senator ABRAHAM. The committee will come to order again, and
I thank witnesses and I thank the audience and the huge press
corps that continues to join us over here on this vital topic for their
indulgence. [Laughter.]
I think Senator Biden will be joining us. I passed him on the way
coming up here, but we had had from the outset known that Attorney General Barr would have to leave at about 1 p.m., and I had
at least one question that I wanted to ask you before you left and
the panelists who have not yet testified have agreed to hold until
we get through with any questions for him. Then I gather everybody else can stick around for a bit and we will go through the normal question format.
Mr. Barr, I would like to ask your opinion, having now witnessed
both from inside the Justice Department as well as from a distance
here the CRIPA statute and how it has come into play, how it
interrelates with the normal rights that prisoners might have to
bring lav;suits under any conciitions. I would just like to get your
view as to its efficacy and worth at this point, if you think we need
it.
Mr. BAER. I think, on balance, Senator, we do need a statute like
CRIPA. I think it is important, however, that it be accompanied
with the kinds of guidelines that are being discussed here so that
we don't have Federal agencies like the Department using it really
as a vehicle for taking over the functions of State officials, and a!so
some rigor in determining when a Federal constitutional violation
really does exist. I think if we get some ground rules in that area,
I still think it is an important protection for prisoners.
Senator ABRAHAM. Thank you.
Senator Eiden, as I indicated, Mr. Barr has to leave at 1 p.m.
a!1d if you had questions for him, I thought maybe we would do
that now.
Sen2.t0r EIDEN. Well, I do, and I wiil be brief.
It is good to see you, General.
Mr. BARR. It is good to see you, sir.
Senator BIDEN. As I know you know, but others should know,
too, I truly enjoyed working with you when you were Attorney General. You were one of the best I have ever worked with, and there
have been a lot of Attorneys General since I have been here, and
I mean that sincerely.
Mr. BAR'l. Thank you, sir.
Senator EIDEN. I have a number of questions. I will send a couple to you in writing. I won't overburden you. I know you are busy
a.s can be, but let me ask you two constitutionally related questions, and if you don't have ar1 answer off the top of your head, I
would be delighted to have it in writing.
. I am intrigued by this legislation. I think Lynne Abraham is the
smc'.e best district attorney in the country. I mean, I really mean
that. She prosecutes more cases in one year than the entire Federal
S?~tem C:~:>s. in a year, and that is not to suggest that other big
cities do:n ~:irn similar caseloads. The fact that both of you are
~ere sur p:n-:::_~~T this gives me reason to take a much closer look at
it, but have a uuple of questions. I have an open mind about it
and I would be cc:. ::ius to know what your view is.
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As I understand it, the STOP legislation terminates currently existing consent decrees; not just future consent decrees but currently existing consent decrees. These are contracts between two
parties, contracts between the Federal Government and the State
or the locality. Is there any constitutional impediment, as has been
suggested by U.S. District Court Judge Milton Schader to Senator
Hatch? He says potential constitutional problems involving the impairment of contracts exist.
Do you see any potential constitutional problems protecting
against government actions which impair the right to contract
here? In fact, in some contexts, government action interfering with
contracts could be construed as a taking under the takings clause.
Do we have any of that problem, or is that an unreasonable concern or a concern that is so distant that it is not worth us spending
much time thinking about?
Mr. BARR. Well, recognizing this is off the top of the head, as I
said in my opening extemporaneous remarks, I do have some concerns over the provision of the STOP proposal that would terminate existing decrees almost automatically and retroactively, but
that is really under the Plaut decision relating to the legislative
power's ability to upset final judgments of courts.
Senator EIDEN. That was my second question. I have a similar
concern on separation of powers.
Mr. BARR. I guess I haven't thought about the contract provision,
although my view of a consent decree is that it is not a contract.
It is a consent decree which implicates the article III power of the
court. It has some attributes of a contract, but ultimately you are
asking a Federal court to enforce it. That means there should be
an underlying Federal case or controversy. So I think the right
analysis is to look at the Plaut case and what burden that puts on
retroactively upsetting a consent decree rather than the contracts
clause.
My proposed solution to the Plaut problem would be to say that
when these things are revisited on a 2-year basis, or what have
you, a judge still must make a determination that there is an underlying violation still there because my view is once the Federal
violation goes away, I don't care what the parties have agreed to.
There is no longer a proper article III remedial function being performed by the court and I think the case should then be terminated.
Senator EIDEN. I have several more questions, but I know the
General has to leave by 1 p.m. and I will refrain. Thanks an awful
lot.
Mr. BARR. Thank you, Senator.
Senator ABRAHAM. Thank you very much for being here today. I
appreci<lte it very much.
At this time, we will continue with the panel and their testimony, ?.:ld it is Mr. Gadola's turn. Thank you for being here.
STATEMENT OF MICHAEL GADOLA

Mr. GADOLA. Thank you, Mr. Chairman. Mr. Chairman, I would
ask that my written testimony be made a part of the record as
well.
Senator ABRAHAM. Without objection.
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Mr. GADOLA. Mr. Chairman, I appreciate this opportunity to convey the State of :Michigan's perspective on the topic of prison reform. In my previous incarnation, I was deputy counsel for the governor in the State of Michigan and had some fair involvement with
prison litigation in that capacity.
The Michigan perspective is necessarily colored by Michigan's experience, whJch is unfortunately not unique, with the Civil Rights
Institutionalized Persons Act, or CRIPA, as it is enforced by the
Civil Rights Division of the U.S. Department of Justice. That experience began in 1982 when the Justice Department launched an investigation of the conditions in various Michigan prisons. This investigation culminated, or should I say led to, the Justice Department's simultaneously filing in 1984 a CRIPA action against the
State and various State officials, an entry of a consent decree and
an accompanying State plan for compliance that were designed to
address the Civil Rights Division's myriad concerns about Michigan's penal institutions.
The consent decree and State plan permit the Civil Rights Division attorneys and the Federal district court in Michigan to deke
into such constitutional enormities as whether food being served to
prisoners in segregation is scraping the top of the meal slot when
being delivered to whether food debris has adequately been cleaned
from an electric can opener in a prison mess hall.
I brought with me a series of compliance reports tha·: the State
has prepared during the tortuous course of this litigatio~J that outline the unbridled extent to which the Federal judicial and executive branches have delved into th .. minutest details of the administration of Michigan's prisons.
The bill of particulars that is the State plan for compliance ::.nd
attendant court orders allow for a situation in which the State of
Michigan advances the ball down the field to satisfy the demand
of the moment, only to have the court and/or the Justice Department move the goal posts further away by an equal distance. The
State thus negotiates with itself in its futile efforts to bring an end
to this enormously costly litigation.
But my primary purpose in speaking to you today is not to delve
into the minutia that is the U.SA. v. Michigan consent decree. It
is rather to ask that you H~ink about what message the Michigan
experience with CH.IPA, the Civil Rights Division, and the Federal
court sends to all States. To understand this, it is important that
you understand where Michigan found itself in January of 1991
when my boss, John Engler, became governor of the State of Michigan.
The Federal district court had found l\fichigan in contempt of
court for its failure to comply with the -,.arious requirements of the
decree and had imposed $10,000-per-day fines on the State. The
new administration's response to the state of affairs was to purge
the c:i::it.empt and to seek compliance with the terms of the decree
m an. honest effort to ter::rrinate the need for further litigation.
This approach met v.'ith initial success when the Justice Department, after conducting its own investigation of the conditions in
!\fich.iga.r:'s consent-decree institutions, concluded that Michigan
had attamed the objecth-es of the decree in the areas of medical
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care, fire safety, sanitation, and others, with the exception of mental health.
In April of 1992, the parties stipulated to the dismissal of all cilnsent decree issues, with the exception of mental health care. It appeared that Michigan's vigorous and expensive efforts at compliance had resulted in the hoped for outcome. The Federal district
court, ho;yev_er, refused to di~mis~ _the most onerous ~ecre': requirement.a. M1ch1gan thus found 1tselr m the anomalous s1tuat10n of not
being able to dismiss a lawsuit that the parties themselves agreed
should be dismissed.
Michigan appealed the court's refusal to take the parties at their
word, hoping against h~pe th~t the Ju~tice Department would rally
to the defense of the stipulation that 1t had entered into less than
a year previous. In fact, not only did the Justice Department fail
to support the stipulation on appeal, it filed a brief with the Sixth
Circuit Court of Appeals supporting the district court's ability to
refuse acceptance of its own stipulation with Michigan. Following
this Justice Department flip-flop, the sixth circuit upheld the district court's ruling.
Allow me to share two further indignities that Michigan has suffered that demonstrate the counterproductive message that the
Michigan experience sends to the States. In its effort to purge contempt in early 1991, the State entered into a stipulation that included, at the court's insistence, a requirement that the State operate mental health bed space equivalent to 3.2 percent of its prison
population, with 1 percent of that total consisting of acute care
beds.
To attain complia::ice with this and other consent decree requirements, the State converted a former prison facility into a 400-bed,
state-of-the-art mental health hospital, at a cost of approximately
$30 million. The State also instituted a new treatment regime and,
in a revolutionary move, turned administration of its prison mental
health program over to the State's Department of Mental Health.
Given current/opulation projections, the I-percent acute care requirement woul force Michigan to fully staff approximately 400
acute care beds by the end of this year. The only problem with this
requirement is that patient caseloads do not justify opening this
number of beds. The current acute care caseload is below 300 patients, in part due to the State's success in treating inmates. The
State's motion to modify this requirement were denied, and earlier
this week the sixth circuit denied the State's motions for stay,
which now forces the State to open and fully staff acute care beds
for patients that do not exist.
The patent absurdity of this situation faces Michigan with a
choice between defying a Federal court order or spending millions
of scarce taxpayer dollars treating imaginary prisoners. I put it to
you that the taxpayers of Michigan or any other State would demand that any elected policymaker who made such a decision be
promptly examined by one of the newly hired psychiatrists and
enscor.ced in one of the newly created beds. Again, Michigan's efforts at compliance have been met with an unrelenting refusal to
give the State any credit for managing its own affairs in this arena.
What has been Michigan's latest reward in its continuing struggle to hit the moving target that is the U.S.A v. Michigan consent
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decree? It was announced to State officials in 1994 that the Civil
Rights Division would be launching yet another CRIPA investigation, this time of the State's women's prisons. Thus far, I am happy
to report the State has successfully resisted the Justice Department's heavy-handed efforts to pry its way into our facilities on the
basis of generalized prisoner complaints. In fact, two Federal district judges in Michigan have denied the Civil Rights Division's efforts to tour these facilities prior to filing suit.
To help demonstrate the absurdity of the allegations the Civil
Rights Division is making in its investigation of the State's women's prisons, the Federal Bureau of Prisons periodically houses female inmates at one of the facilities subject to the investigation. As
recently as last fall, the Bureau gave the facility a glowing report
on all measures of performance.
The Civil Rights Division alleges that the prisoner grievance system denies female inmates their constitutional rights, but the Justice Department recently certified that system pursuant to the proccd;.;rcs set forth in CHIPA itself. It would appear that the left
hand does not know what the right hand is doing at the Justice
Department with respect to Michigan's prisons housing female inmates, which I believe calls into question the true motivation of the
D;vis!on in this investigation.
Now, I would ask you, raembers of the c:ir:-imittce, v:hat does the:
:11ichigan experience say to States inYolnd in CRIPA litigation?
:11ichigan's sincere efforts at compliance and the attendant expenditure of !:'.il!ions of taxpayer dollars have left it in no better position
t!1~.::J !t '.'"ound itself in in January of 1991 v;hen the court was imp3ing $10,000-per-day fines upon the St2.tc>. If the ·,-.·;::.scs of compli::r:;.;e are the same ~s those one v;ould presume for continued
unrepentence--namely, Justice Dep~ment flip-flops, court orders
bs;::r-fr::.; :10 basis in reality, and seemingly vindictive 2tt0n:.pts to
i~:-:p0sc: 2.:lother consent de:ree on the St2tG'-t~1cn ~:;hy ~:h·::i.1~d ~-1-.c
S:atG b2 ;;iotiYzted to co~ply?
' "i""lhe message to th~ State3 se>err.s to be that there is no benefit
t:J be derived from ccmplying with the demands of the Justice Dep_artme'.1t and Federal courts and CRIPA litigation. I Sllf3"f':CSt to yc..1
tnat t!l!s particular consent decree has outlived its u.;:.cfulness and
t!1at the CRIPA statute as a whole deserves serious reform.
Thank you very much.
[The prepared statement of ]\fr. Gdola follows:]
I)IXFA.P..I:D STATL'1r::""T OF 1\1ICI{ALL G.WOL..\

~~r. Ch~i=r.!1 r.rd distinguished Judicic.ry Commitil>e members, the.nk you for
p_:-oviding rr.0 tl-.e opportunity to e<:=cm.kc:,e th~ [;Teet Sti:~ of Michir;c.n's pers;o<.'ctl\·e on the issue of overhculing Llie nat:o::i s pnscn.s. For better or v;orse, pnsons
ue pcrticularly big business in :Michigan. We i.ncarc.::rate more people per cr.pit.:1
:_l:r.:i c..-:.y ot..11er northern, industrial state. The current bud:;et for our Depart.mcr:t
,.:- Corrections is $1.3 billion dollars. In Washington terms, thct is f;'ubably not
r::uch, b,;t in Mic.'-J;;r.n it is extremely sign.ifice.nt. In point of fact, lu.ichir;an nc,·.Epends 15 percent of its generel revenue funding to opemt.e its prison system. In
1980, corrections spending rep:-esent.ed only 3 percent of Llie general revenue fund.
Why Llie tre:r:e::idous in::rease in rcsou..'"Ces committed to corrections? The re!!.Son is
s'.mp!e: o~ prison population has skyrocketed over the past 15 _yec.rs-from 15,1.:S
r-_nsoners in 195() to 38,815 prisoners as of July 21st t.ltis vear. During that 15 yccr
tll!le fr=.e, Michigan has spent in excess of one billion dollars on net prisor: conE"truct.:o:!,
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. Beca.u~ of the ~losive growth in our p~oner population _and in priso_n "pe:-:dmg, Michigan has, m part out of fiscal necessity, beCome a national leader m prisa:i
reform .. The Stat.e's Community Corrections. and Boot qamp programs are just
of the innovate, reasonable and cost-effective altarnatives to traditional incarceatio:i w~ch have been inde]>!'ndently_ implemented by the .stata. 11-'Jchigan is ~
proud of its efforts to rll!J- a hi>:h.su,ality, humane and _constitutional priscn system.
Nearly all of our correctional facilities are fully accr-edit.ed by the American Corrections Association. We have what may be the most extensive training program in the
nation for corrections officers. Our rate of prison violence is among the lowest of any
state. Michigan spends an average of $4000 per year, per prisoner for health care
including nearly $1700 for mental health sen~ces.
'
Despite these and other pertinent facts (several of which I v.ill note below) several federal laws, whether by their plain words or thrcugh judicial interpre~tic:i
have enabled both the Civil Rights Dhision of the Jus:ice Department and federai
judges to mkro-manage the day-to-day operations of innumerable Michigan prisons.
Such federal micro-management of a pu.--ely state fo.!!ction has resulted in mo:-e
than. a. decade of protractad litigation whid: has cost Midtlgan f:=Pa:;ers l:undre:ls
of millio:::s of dollars since 1984. The Comnuttee n~w has the uruque ":nd irnporta::;t
opporturuty to remedy the abuses caused by certain federal laws, while preserving
tl:e level of constitutional rights to w1'Jch a prisoner is entitled.
The federal statuU! which has been most frequently utilized to ::-Jcro-manai.;e
:\1ichlgan's priser~~ is fre Civil R.ight.s cf Institutionalized Persons Act of 19e0
(CRIPA). A!i you are aware, CRIPA as '"'ritt.en pro,ides limited power ro and one
would have thought, fairly clear directions as to the role of the Attorne;/ Ger.era!:
the AtUirney General may only initiaU! suit against a state if the AtUirney General
~ersonally verifies that he/she •• • • has reasonable cause Ui believe that any state
• • is subjecting [prisoners] to egregious or flagrant conditions which deprive persons of any rights • • • secured-or prot<!<:t.ed by the Constitution • • • causing rech
persons to suffer grievous harm, and is pursuant Ui a pattern or practice of resistance to the full enjoyment of such rights • • •" This is a very high threshold. Congress also placed clear requirements upon the Attorney General with respect to prefiling disclosures and the offering of federal assistance to states, as a mearu of l.irr-..iting federal intrusion inUi stat.! matters and to reduce, to the extent possible, adversarial l.i tiga ti on.
Moreover, Congres• proper-!yattem,Pted to limit the remedies which the Attorney
General could seek in any CRIPA action to: "• • • equitable relief as may be api;>ropriaU! Ui insure the minimum corrective measures necessary to in.."Ure the full enJOY·
ment of those rights • • •• As Michigan's unfortunate hisU>ry "'ith the Justice Department's Civil Rights Division and federal court interpretation of-CRIPA reveals,
the Congressional limitations initially pl.aced within tlie statute are not being adhered to by either of these two branches of the federal government. Instead, CRIP A
is being used by federal officials as a vehicle to insure th3.t state prisons are operated in a manner which these officials believe they should be operated, disregarding
the Congressioncl directive of limiting federal authority to enforcing the minimum
corrective measures necessary for the enjoyment of constitutional rights. To taxpayers and Ui all law-abiding citizens, the abuse of CRIPA is a crime.
In 1982, the Justice Department's Civil Rights Division investip.ted seve!"ltl
Michigan prisons and concluded that unconstitutional conditions e:nsted. In July
1984, and on the same day that federal court liti~ation had been instituted by the
Attorney General, a Consent Decree was entered into by the parties to remedy the
concerns raised by Justice. As the District Court itself had noted, the Consent Decree was entered into as a means to end the litigation (see United States v. Michig::ir~ 680 F .Supp. 928 (WD Mich. 1987)) and alleviate certain minimal constitutional
co;:icerns raised by Justice. This is consistent "'ith CRIPA's original intentio:i that
the Attorney General safeguard prisone:rs' threshold constitutional rights through
minimum corrective measures.
Since 1984, however, the AtUirney General and the Federal District Court have
strayed far from the limited constitution.al purposes of CRIPA and the Consent Decree. The Consent Decree, rather lhan settling the CRIPA suit as intended, has pro'ided Civil Rights "ith a vehicle to pursue a course of litigation (with the admiration and full support of the Federal District Court) Ui micro-manage the Con.sent
Decree prisons. V.'hat has resulted in the USA v. Michigan case is the federal government (more specifically the Executive and Judicial branches) purs'.ling litigation
to insure that food served Ui prisoners is a certain temperature, that a certain number of light fixtures and electrical outlets are in each cell, and th&t food loaf not
be served Ui prisoners under certain c.ircu.m.stances. These patently absurd rulings
with which Michigan has had to comply or appeal are all ver!fia.ble and reported
in the volumes of the Federal Supple:ment. See USA v. Mu:hzgan, supra.., 680
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of Michigan prisons are the direct but unforeseen result of the misinterpre:ation
and misuse of CRIPA by the federal courts and Civil Rights Division. The best suited remedy U> alleviate these serious abuses is to amend-CRIPA to make explicit
what was initially intended by Congress, and U> limit the statutory power of the Attorney General in pursuing CRIPA actions.
For example, an amendment making it explicit that the Attorn,ey General does
not have a pre-litigation right of access to a st.ate facility in the absence of state
consent. Such an amendment will not only preserve the Jaw as intended by Congress in 1980, but will al.so preserve state sovereignty, another important issue reco~ed by CRIPA but ignored by Justice and the courts. A CRIPA amendment providing that the AtUlrney General shall not institute a suit unless he/she has clear
and convincing cause U> believe a violation of the statute exists should be adopted
to protect st.ates against frivolous suits brought at federal taxpayer expense. Currently, the AtU>rney General only needs reasonable cause to believe a violation exists.
Other amendments which I believe would remedy the abuses spav.med by CRIPA
ce.n be found within the Contract With America's "Ta~ Back Our Streets" proposal, which includes: continuing the requirement of dismissing a suit for 180 days
when the prisoner has not exhausted available remedies, but eliminate the judicial
discretion in ordering the dismissal; adding a provision allowing a judge w dismiss
sua sponte a prisoner complaint which fails to state a claim; and, with respect to
pre-litigation JSsues, amendments requir..ng (1) the Atwrney General to provide a
state with the specific facts which allegedll constitute unconstitutional m.isconduct-induding the names of prisoners subJect to the alleged misconductr-and
(2) enabling a judge to review the substance of an AtU>rney General certification,
which would reduce the number of federal suits by providing the full disclosure of
facts neceS<Oary U> make a preliminary determination as U> the validity of any allegations and whether there is a need for voluntary compliance to remedy actual constitutional ,;elations.
With respect to Consent Decree cases, an amendment placing specific time limits
on the duration in which the Attorney General may litigate CRIPA consent deeree
cB.SeS-i!Uch as three years unless specific unconstitutional conditions are proven to
exist-would ensure that the Attorney General and the courts no longer Jure states
into voluntary compliance plans only U> turn around and create decades of costly
and constitutionally unnecessary litigation. While federal judges may serve for life,
consent decrees should not be a lifelong burden on states. Given the h.isUiry of consent decree litigation in this country, most especially in MichiKan, only with 8'.lch
an amendment will states have any incentive to enter inUi voluntary agreements
which save costs for everyone and expeditiously alleviate the unconstitutional oonditions which Congress has sought U> remedy through CRIPA. Under current law, no
state would enter inUi a consent decree when doing so inevitably continues and expands litigation and reduces resources otherwise available for the prison system.
Thank you for allowing me to express Michigan's strong concerns on these import.ant topics. If we can be of further assistance in your efforts, we would be pleased
to help.

F.Supp. at p. 1004· USA v. Michigi..,, 650 F.Supp. 270, 277 (WD Mich. 1987). What
is lost in all this litigation is one simple fact. Prison is r.ot n vacation, and not a
home away from home. Prison is punishment.
Of course the Consent Decree was agreed to by the state, and has proven successful in certain areas speO?~y provi~ed for in ti:e D~e. 1:he probl~m lies in ~e
Court e.nd Ci>il Rights DiVJs10n's continued pursuit of pnson mtervention by delvm11
into t.li.e mi11utia of prison operations all in the name of enfoi"cing t.li.e genersl provisions of the Decree.
During the eleven years of its ctmtinuing jurisdiction over the CRIPA Consent Decree the Court has ordered the hlri..""lg of numerous independent experts to administe; compliance v.ith the Consent Decree. Unlimited access U> prisons, prison person!lel end documents s.re granted to these experts, each of whom ere peid excessive
hourly or daily rates at the expense of Michigan t.axpayer!3. These experts, who have
a significant financial incentive if the Court continues monitoring these Michigan
prisons, have assisted t.'ie Court in making mlinr, on sl!ch cons~itution.ally significant decisions es the handling of lnundry and t .. e freql!ency v;:th which laundry
must be done. See USA. supra.
I state the obvious whe'.' I say t.'iat what was lost upon the Ex~tive end Judicial
branches is t.'ie Congress:oncl pronouncement that CRIPA remedies are to be r.arrou:ly tailored Ui rerr.edy, in the least restrictive manner, constitutional violations.
Issues like whether a prisoner's diet in~ludes food loaf, or whether food served to
prisoners is et a certain tempe1·ature, do not raise to constitutional significance;
rather, they pro,irle clear exsmples of the federal judiciarv improperly delving inw
the state's exclusive role of managin_g the day to day a,;filrs in its O\vn prisons. In
fact, in Sandin v. Connor, 1995 U.S.L.W. 4601, the U.S. Supreme Court recently
cited the U3A ~"" a.s an example cf impermissible federsl micro-management of
prison operc.tio!'.s which occurs under the ljllise of enforcing constitutional rights.
I am sorry Ui reyort that the trivialization and abuses of CRIPA continue to th.is
day. Most recently, the Court in USA has granted the Chi.I Rights Dh;sion request
for access to a _prison not covered by the Consent Deoree, and which did not even
exist in 1984. Furthermore, over the past year, the Civ'J Rights Division has been
conducting an investigation of two Michigan women's prisons, allegin~ the existence
'Ji unconstitutional conditions. This investigation is apparer..tly continuing despite
the fact that one of the prisons has been approved by the Justice Department's ou.:n
Federcl Bureau of Prisons to house federsl women prisoners, n.'ld both arc fully accredited by the American Correc!"ion..<U Association. The Civil Rights Division has
also alleged that Michigan's grievance procedure violates Due Process; at the same
time thi9 allegation was made, this same Justice Department awarded full certification of the procedure under CRIPA.
On July 28, 1994, the Justice Department filed ruit ai;einst 1-Hchii;an, s<:eki!lg un·
limited access U> these women's prisons fer purposes of its investigation, a tactic employed in other st.ates as well. In a letter dated Mey 9, 1995, G1>vemor John Engler
asked AtU>rney Genersl Janet Reno to prevail upon her staff to •• • • follow the
CRIPA statute and provide the requisite notice of the speeific concerns involving the
Michigan facilities prior to issuing a complaint.• The GO\•ernor went on in the letter
to remind the AtU>rney General that "• • • the CRIPA emisions coo~ratio:i
through reciprocsl exchange of information." Michig= has always been willin!( to
cooperate witb federel officials re~ardinfJ l~timate con:el"Illl related to its pnson
operations, but we have steadfast.rv inHsted that those officials comply wit.'1 the
sp'rit !ll'd iLtent of CRIPA before the stat~ would consider going to the rather extraordinary step of facilitating a free-ranging inspection of any of its correctional fac:li.ties. And indeed, two Federal District Judges have concurred wit.Ji Michigan's de~:o~ U> deny Justice Department access to the women's prisons in question. Beth
~~trict.Judges held that CRIPA does not provide pre-litigation access to a st.at.! facility without state consent. Ho,.-ever, even th.is principle, seemingly made clear by
Congress in the st.atuU! and its legislative history, has been subject to differing interpretations across the country.
Costs for compliance with the requirements of the USA Consent Decree, as inter~reted ~y the Court and Justice, are staggering. Since 1934 Michigan has spent over
~225 million to comply with the initial terms of the Consent Decree as well as the
'"Pl?lemental i:equi.rements ordered by the Court. The Michigan Department of Corre<:'".ionl! has hired innumerable staff whose sole re£po:isibility is to ensure compliance ,.,th the Consent Decree. 1 These excess:Ye costs and t.lie micro-management

Senator ABRAHA.'d. Thruik you, Mr. Gadola, and thanks for your
patience in waiting.
Mr. Watson, thank you also for your patience and waiting here.
Senator BIDEN. Mr. Chairman, if I may interrupt, Mr. Watson is
from Delaware and I am glad he is here, but his patience is legendary. Thanks for waiting.
STATEMENT OF ROBERT J. WATSON

Mr. WATSON. Mr. Chairman, I would request that my written
statement be entered in the record, also.
Senator ABRAHAM. It will, without objection.
Mr. WATSON. Let me depart a moment from my prepared testimony just to say that with regard to control of crime, Delaware,
being a small State, has taken considerable action in this area. We
repo:ta evidence the absurd detail in which Jwrtice and the Court have bemme involved in prison operationa. These reporta just aa clearly elltabli.ib the amount of taxpayer supJ;X>rted work
which is required of Michigan to prove oomplian.:e with these extraordinary ordeno.

'The Depart?r.e::t has been orde."ed t<> E'Jb:::iit w the Court end its expert.3 bi-e=ucl and
(;:u£..."t.E:-ly co=:ip!..it.!l.::c :-eyo:·t.! c:i r:tc:::tcl !:.~z..l!!i i£".ies, n'.:!:l-me?::.t.al health iS&Ue!, and out...of-ecll
a-'"tivitiea. I ha\-e brout;ht cop:ea cf SC\"e:T.! E~:!i !'C?C~..3 fJr the Co:n:n.ittee to u..c.::tine, as the
Contin:ied
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abolished parole and we have enacted truth in sentencing. I think
we are one of the few States that complies with the 85-percent requirement of the crime law. We have had a three-strikes-and-youare-out bill for 17 years that. has been in use.
We have 5 levels of sentencing, really, to protect the public by
allowing judges to craft sentences th11i: are more responsive to what
they see in the defendant, and they generally combine them-some
prison time, somfl halfway house time, then some intensive supervision and on back to the community. So I just say that as a preliminary comment because there are some other distinguished colleagues in the room you v.ill hear from later who will speak about
other matters before the committee. So I will defer to them to talk
about those issues.
I am here to speak about the matters before you that relate to
STOP. I think as one of the p1for panelists said, he has found corrections commissioners generally see those v.ith some favor because
of the consequence on our budgets, and I think that is true. That
has been my experience.
I also think that by c.boiishing the c.ccess to consent decrees as
an initial move or a preliminary move, the States really lose the
right to get in and to resolve things when we consider that to be
appropriate. It does not take away the option of the State to take
a matter to trial if that is how we see the matter should go. It also,
I think, adds costs to local government.
STOP requires that almost all lawsuits involving conditions of
confinement in prisons, jails, and detention facilities would have to
go to trial, and that just means that local governments can't settle
these suits without admitting liability and opening themselves -to
coantless other actions.
I was in the Oregon Department of Corrections for approximately
30 years, and in that time was the head of the department for 10.
Seven of those 10 years, we were in Federal court on a lawsuit that
dealt with the totality of conditions in the prisons. That was overturned. Then v;e had to go back to trial on every single condition,
and in the end we lost and had a long order entered by the court,
which in subsequent years I have seen very closely resembled what
could have happened had we entered into a consent decree and
dealt with those matters.
The ironic thing is th2,t in the case and in matters thc.t have occurred since, the strongest evidence the attorneys for the inmate3
have is our ov.n requests for improvements to the prison system
that we document for them year after year, improvements that
need to be made. AB you know, legislatures have limited funds and
tend to defer to other matters in many instances of a much higher
priority, and I would agree with that. But nevertheless, when these
lawsuits come forward, it is not unusual to have subpoenaed your
budget requests for the last several years, or matters that go to accreditation and what those circumstances find.
So, in hindsight, it looked as if we would have been far better
off than spending 7 years and wasting the court's time and ending
up at the end of that time v.ith something that could have been negotiated and probably was a mistake. So in subsequent lawsuits
there, we did settle some others by consent decree, and in others
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we went to trial. We felt that we were right and, for the most part,
won those.
But I think where we go after a settlement wit!J. no chance of
winning, we ire the courts. We brin!f _about increased attorney's
fees. Our attorneys don't work for anything either, plus all tne time
it takes from our staff, and they are always key staff, to appear in
court.
Under the provisions of STOP, as you have heard, th"!y self-destruct every 2 years, and I can tell you after 42 years ia corrections
and 18 heading State departments, you don't get things corrected
in 2 years. It ta..ltes several years, usually, to deal with the matters
that get brought before the Federal courts.
We have a consent agreement in Delaware that is not before the
Federal courts, but it has been around since 1988. We had hearings
over the last 2 days, again, ab;mt a number of issues that for the
most part I would generally agree need attention. We don't think
we are in contempt of court. We don't think they are unconstitutional, and that is the argument with the judge.
But those things take time to resolve, and to have these things
self-destruct every 2 years-and perhaps the suggestion earlier of
a review would be a way to deal with that, but I think it will interfere with measured efforts to move forward. Quite often, we will go
the legislature and we have to go with a 3-year plan, and sometimes it is a 5-year plan so they can allocate money over a longer
interval of time. Judges have found those acceptable. The 2-year
self-destruct, I think, is a problem and it increases our expenses.
It does require a commitment on behalf of the legislature to
make these things work, and quite often we can't ~ ~~heir attention without some action by the court. So, again, I t · the provisions of automatically terminating are afroblem.
So how do we deal with this thing? think our best approach,
of course, is to have professional stsir so they can do the job that
has to be done in the prisons, and to do it in a way that we all
want done. Professionals in corrections would then avoid having to
deal v.ith unconstitutional prisons. Again, it is a money problem,
and quite often it is a training iBBue that has to be gone over and
over and over again. The professional standards of the field require
individuals to be trained every year. So it requires ongoing monitoring and if you miss, then it could be an issue that would have
to go back to trial again, which I think is probably again a mistake.
An inordinate portion of our budget, I think, would be shifted to
defending these suits and I think it would delay improvement if we
did that. I think it stops courts from having access to more information in a timely way. I just have to say that when these issues
have arisen, as a corrections person I have more to say about the
court orders and the consent decrees than I do when it goes to
trial. That is really an issue that gets up in the air.
\\'hen it is a consent decree, I go personally and L'ur key staff sit
down and say here is what is possible to do and here is the time
schedule it would take to do it, contingent upon funding. If you go
to trial, it is the lawyers taking over, and they argue legalities and
they argue forever and it takes a long ti.me to get these matters
settled. I much prefer a consent order that I have had substantial
say in what it looks like, when it happens, and how we are going
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to do it. So I think that is a serious consideration that is lost by
the STOP legislation.
These cases are complex. They are burdensome, they are politically sensitive. You read about them in the paper. They generate
ail kinds of mail going to the courts and to my office and to legislators and to everyone. I haven't found a judge yet that really likes
them. I know the judge that we got so acquainted with in Portland,
OR-after the hearing, we would often go to speak at the bar association or some organization and I would be introduced as the head
of the department of corrections and he would introduce himself as
really the head of the department of corrections.
That was really the way it was. His role became so involved.
After hearing every detail of all those prison conditions and the testimony that was brought forth and the issues that were brought by
experts from both sides, I think he was really an expert after the
end of that trial after all those years.
I would close by saying that prisons are not a bastille anymore.
At prisons all over the country, volunteers come by the hundreds.
In our small State, about 500 volunteers a month come in. They
help with t!'>jngs like education and religious services and vocational training, and on and on, and I think those individuals are
entitled to assurance that the prisons are safe. I think they are
safer with a ready access to consent decrees than if that issue was
abolished, and again, good staff, a good grievance system, and finally access to the courts, if all else fails. I think passage of STOP
would complicate this process and make it more difficult to settle
legitimate claims.
I would just close by saying that prisons are not ideal places to
live. They will always be subject to challenge. As a person who has
~pent 42 years in the field, I urge this committee to not make my
JOb more difficult by taking away from the States this important
tool. It is cost-effective and humane, and I think our goal to manage safe prisons and the right to settle these things at our option
and go to trial when we have to and settle when we don't should
be left alone.
Thank you.
[The prep2rd d.:.te;:-:cmt of !1fr. Watson foUov:~:]
Pm:?ARED SrATEME~"r OF RoBERT

J.

WATSON

Gc.o:i Morning. Thank you for giving me the oppo:-tmity to testify before this
Cc::-.c:-.i:~~ regarding legislation that is c-.:rrently =:lcr co:c.sidcration by this Con·
g!'<?EO.

l•cy = e is BoC> v:r.teo~. I am the Commissioner of Correction of the State of
Delaware, a poo::.ioc. I brn held for over eight years. I have worked in the field
of corrections for 42 years, ~ in Oregon in 1953 as a Correctional Officer
in the State's maximum security pnson. After working my way up through the
ranks, I was appointed head of the Oregon Department of Corrections in 1976, a
position that I held for 10 ,rears before moving to Delaware.
I have also been an active member of a number of national corrections organize·
tiona, hsvi~ scn·ed "' President of the Association of State Correctional Administrators, ChSll' of the Commission on Correctional Accreditation, and Chair of the
Con~ of Correction. I am also a recipient of the American Correctional Associations E.R Cass Correctional Achievement Award.
My purpose in being here today is to offer y.ciu m.1 views regarding the "Stop
Turning Chit Prisoners Act," a bill known as "STOP. This proposed legislation is
of serious concern to m~ for a n:unber of reasons. First and foremost, it has t.l1e
practic.e.1 effect of dopriv·ir::.g s:ste edm.ir;is::...,.to:-s cf t.lie right to settle pr.son ccndi-

tions litigation by whatever means the1 ronsider mom appropriate under the circumstances. This significantly rompronusee states' rights and creates an enormous
potential fisc.e.1 impact on the states.
By prohibiti~ rourta from approving and enfo!clng orders that do not include a
finding of liability, STOP reqwres that almost all lawsuits involving conditions of
confinement in prisons, jails and juvenile detention facilities will have to go to trial.
This means that local government defendants cannot settle suits-even when they
deem it to be in their best interests-without admitting liability and opening themselves up to countless actions far damages that they would be unable to defend.
The Oregon Department of CorrectiOns was sued in the late 1 fiO's regarding a
variety of conditions of ronfinement. We spent nearly seven 1,earB in Federal Co'.ut
defending the conditions that were alleged to be unconstit-.J.tional, givii::g many
hours of testimony on each of the issues raised. We lost th.et lawsuit in part bees.use
the conditions were clearly unacceptable and in part because our own document&for example budget requests, aocreditation applicatians and our own professional attempts to make imi.irovemen~ed.~~ we were .aware of the existing problems. Our state leitislature has ~y pnor:ities and P".""ns and detention cei:ters
are not always at the top of the l" For this reason, it 18 not unco=on for impor·
tant requests for funding to be repeated year after year, underscori~ our knowled!(e of th& need for improvement. In that case, we spent tax dollars in defense of
a situation that was not defensible and, in the end, the court entered an order that
required necesSRij' improvements to be made over time-a i;ituation that in hindsight rould have been achieved far less experutlvely and far more effectively through
the negotiation of a ronsent decree.
In subsequent lawsuits that were filed during m_y ten years as head of rorrections
in the State of Oregon, we settled some issues and cases, and went to trial on those
issues that the parties were unable to resolve by agreement. We settled when in
our assessment we had no chance of winning, and by negotiating a set'Jement we
avoided a finding of liability and minimiud the firuuicial burden on the Sta'.e t.'w.t
would have resulted from trial, as well as from the rountless damages actions that
would have been filed by individual prisoners on the basis of a court fin~ of liability. The decision to litis:ate or to settle out of court without admitting liability
should be left to state and local officials to make, not imposed on states by the fed-
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two years, !:!"I.Wring repeated full-blown trials on the merits. Thus, STOP will interfere with officials' measured efforts to eliminate unconstitutional conditions and "'ill
result in huge expenditures of money and judicial resources. Many of the impro,·ements that are required to bri!lg conditions up to constitutional standardS take
years to implement. The;r al!!o require a rommitment on behalf of legislators to provide the necessary funding. A two-year limit on court ordered relief will create a
tendency to delay necessary improvements, adopt only temporary fixes, and.'or devote all of the Department's resources to litigating the same issues over and over
every two years.
By way of illustration, federal lawsuits often challenge a prison's staffing romponent by claiming, far example, that there are insufficient correctional staff to safeguard prisoners from violence at the hands of other prisoners. However, if a court
orders a remedy for this problem, and the state elects to hire additional staff, b'.lt
does not require the staff to undergo an adequate training program, we can make
a temporary fix, which will do nothing to solve the underlying problems. In the
short term this may appear to save money. In the long term it will lead to n::r re
litigation and far greater ezpense. Tax dollars that would have to be spent on the
repeated defense of prison conditions suits that would result from temporary fi>.es
would be much more effectively spent on implementing long-term, well-planned im·
provements.
Professional corrections staff do not want to run unconstitutional prisons. They
want to impro\-e conditions where necesaaty but will be undermined in their attempts to do so if their state legislators and Department of Con-ections are required
to di\·ert a silltlificant portion of the Department's budget to. defending cases that
should be settled.
Various of the STOP bill's other ef!1"isione are equall1 misguided. As a result of
the intervention provisions in this bill, corrections official!!, state and local executives, and State Attorneys General will loee control of litigation. Local sheriffs, district attorneys, or individual legislators who intervene as defendants can tum good
faith coordinated efforts to meet constitutional requirements into political circuses.
STOP al!!o deprives courts !>f the be~t of court ~onitors a~ted to monitor
compliance and serve as mediators during the remedial stage.
trates are not
permitted to perform ~functions and, as a result, courts and states' attorneys
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,..-;!l be required to conduct repeated compliance hear'..ngs. Most monitors that are

e.ppo:!l:ed by L'ie courts have significant corrections expe..-ience or expertise in L'ie
s;>ccific areas co..-ered by the ro:ut order-for example medical ca..>-e-and can work
•o:ith corrections officials du.>i.ng the remedial stage, offering practical suggestions
and working out prob!eos based on their expertise in the area in questions. This
,-;;.cl role of caurt-eppointe:i monitors would be lost if this pro,ision of STOP were
c::scted. The att.orncy·s fee provision of the bill wo-.tld exacerbate this problem by
l.i.:::i ting plaintiffs' attorneys' role in the remedial .Phase of litigation-a Joss of expertse at a crucial stage in prison conditions litigation and a significant erosion of the
nation's commitment to safeguarding the ci,i.J rights of all persons.
STOP would also seriously impede L'ie federcl judiciar;'sability to enforce the constirutional &nd ststutory rights of adult. and Juveniles by removing the power to
i~rue emergency r~lief. Federal courts do not -..i.llingly become involved in the operations of prisons and jails-these cases are complex, burdensome, politically sensiti,-e, generate a Jot of prisoner mail, and continue for a much longer period of time
6e.::i nost litigation. In ell my years in the correctional field, I have yet to come
e:ross a juc!ge v.:ho likes t.:'1ese cases. ~onetheless, the courts perform an essential
rc!e in p:-oU.Cting the rights of prisoners. Ti1e importance cf this role is even more
pronounced in the context of emergency life and health-threatening conditions. A
co:lrt 1:1ust be able to respond to a proven emergency, such as a TB outbreak, -..itho;:t holding a full-blown tricl. The power of the co·c...-ts to act crJ.ickly -..ithout the
ce!ay of a trial, whe::i Ll:iere is an imminent danger, is one of the most irr:pcrtant
-ss!e;;-.:s:ds c:fered by our legal 0)-,;tem. Restricting the ability of the courts to reFpo:J.d t.:) suc:..11 e.n:ergencies raises not only civil liberties concerns but also serio\:S
r::anage:::irnt pro~lerr::s for t."-ose of us wcrking in the corre<:tio:is field.
A priso::i is r:ct E..:J isolated b9.st.Ule po-.t:.!nted so!e:y by priBOners and staff. Due
to l..'...:ci!ed funding, a::d cffo:ts to brir-t; t1;°'e cc=:!:::r:-...:ty i.'1to corrections, members of
t!:e local co=unity \isit prisons on a c!aily basis to assist v.it.h church services. the
F'""~:o::i cf educational and vocaticnal prograr:os, a!:ld e.n array cf other programs.
I:-i Dels.~•are, more the~ 500 volcntee!"B visit oar prisons eech mon!.h. In larger
s~!es v.ith similar policies, t..~e number ofvoh:.!lteers coald be in the t..'"1ousar.d.s. \\~e
c-..:e ~e prote=t:io::i cf t.1.e co:..L.......s to all t.liose inside cw prisons and to the commur..l:i'?~ to whic..1-i they retur:i.
V:e r.:-e s..l&i responsible f:r t.l-ie safety and sectL-ity cf ti.~ese YO~:.Z.!:teers, e:.s \\TU
r_s ·-~;: ':. cf stsff and priscn-z!"'3. STOP ~ill ms.ke Oti!" j~~ mo:-e difficalt in this area
w •>2J. Good pr.5o::i n:a.z:~e:::e:::t requires an effecti\·c e.nd respected J:rocess for Ll-ic
:-e~::::1t!o:i cf priso!lers· c!au::is. A..11 o=-der!y process fer ±e resolutic:i cf claims helps
!".J ::-t-~:c.-e tl:e f:-u~::c::i:~ 2::d 2:::-:e:i cf p:-:.sc:::~:-s w::'J feel they have ge:::!.4.ine ~rcb
lt:n:.5 th.at require resc!uto:i. \Ve!.l-trc.in.ed s~ff e.re L1:c fir-st step in respo::ding to
:ebiti:::iate ~ri.soner cla!::r..~; a fcn:ial grievance sv~tc~ is t..'1e ~o~d Ste?. Ovcr:o.1Ced
st.£.te ar:d .e<leral c:iu!'ts e.re s.lready ins:Sting ths.t s!etes imp!e:::ent certifled grie\·r.:::e ~ystems tlu:t rcduze t...';.e courts' workload by res::lvir~g priso::i.c:rs' clai.r:-.s o:r.:-c:co::..-t. TI:c fir:cl ~:cp, ~·:;e;i all else fcils, is for the p::"isoce:- to s:.:e tl-.. e govc:-r..cr ~nd
cc:-re=:-::·::s E~.2~ i::1 c::i:-:. F'CT£:.t:;"C cf STOP \r...·:::.:.1d c..::.::::.;licet~ t..11.is process by ::le.king
it ~::-c difficult to see.le ieg-itr..ute clsiw::1.~ o..:.t-of-w:.:.rt ar:d by divertir..g sce..."'"Ce t.e.x
C.~:Jars from L~e impcrta.'1t areas cf st.a..~ trcining and prison ncinten.a:ice to lit:'.ga·.:::i, thereby .edC.:.r_g to the i::e·~-itsble tensio:is of i:ris~:i life.
This proposed legisletio~ is extremely costly and cc:r.es. at a tiz:.e w~c:-1 ~:_.~ Gc2~-s
:::...~ T:£L.rt!C1..tlarly scarce. T"r.e Judicial Im.pact Office cf L~e :\::_:::::~::'.:.:~(:~·~·e Of:i.:e cf
L~e t·.~- Co:rrts hes eEt:rr:.£!-ej thr.t the po'::c:tial t::::·-lcl re~J;.::~e costs of STOP
c:··...:~j t·c r:-.:-·:-e ~::;:i ~229 =--~:~~:1 t:.!:d ~.035 ;J:::ti:::-_::, cf which at least 280 would
be judicial o5i"{Ors. /.t least ~95 n:.r.ion could be ir.,,--L.--red if just 50 percent cf exis:1n~ pnson co:J.dit10ns c:i~..se~t de:rees e.nd co:lrt crd~:-s were refiled in federal ccu...'""t
£'.!!:}stXfJ.ent to their tenr..:r:.:=..t:!o::i under Ll-tls ~:.~. ~!.J..:-_v mc!'e r:.illions cf dollars in
res:iurce costs c:ou!d be ir=.~'Ted by the }:.diciury if r:ll t!:e plc.i::.t:ff rr..e::r..bc:-s cf a
clas~ we!"e reqw.red to tes!J:y as ~ how Ll-ie alleged prison co:.ditior!S fil:e-ct.ed L~en
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The '<ast maJonty of these e>."-;>e:-td:tu.-es would be fer no good p:u-pose ar:d could be
saved by lea'<ing we'1 eno:..:.gh a.lo!le.
.~5,cns are not ~deal p:a:es to live, ar~d they ~2:i:.tld n~t be. However, cor4ditions
_ruwa~s be c!l"{J~nged, so:n.etimes. 1>oiL1' good ca:cise. As & pers0::i wh'.J !las s;>ent
~~ )€2...-S m !.:'ie f:o.~ of co:rec+..wns, eightee::i of which have bee:i s;>e::it heading up
dep~e::it.s i:i tv.J t::.:=-tes.~ I.urge ~is C.Omm.ittee ?ot to make rny job more diffiC"'..tft
by taking &way frm::i t!le s:.soe• 2...'l i.mporte!:t tool m the cost-€ffect!ve, humar.e, and
~e ma_n.agc=:ne:1t of o'..!.r p~..s.:ns--fr.e right to set:.:'? Etit;c.tic=i when we de!.€rm.ine
it tt- he in o~ O\;."Il best in~res4"..s.
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Senator ABRAHAM. Thank you very much, Mr. Watson.
Last but not least, Mr. Martin, and thank you for your indulgence and patience here today.
STATEMENT OF STEVE J. MARTIN
Mr. MARTIN. Gwd afternoon, Mr. Chairman and Senator Eiden.
A housekeeping matter. May I likewise move my written statement
to be part of the record?
Senator ABRAHAM. It will be so included.
Mr. l\fARTIN. Then one additional request, if it doesn't violate
protocol. I have some correspondence from colleagues in Texas,
former board members and a former director of the Texas prison
system, that I think would be relevant and helpful to the committee. If I could also move that?
Senator ABRAHAM. Without objection, they will be entered into
the record.
[The correspondence referred to follows:]
RAYY.O~D K

PROCL~!ER,

Gardnerville, ~NV, Apr'J 19, 1935.
Hon. O = G. HATCH,
U.S. Senate,
Washington, DC.
DEAR SE:>ATOR HATCH: I urge you to read this letter with care as it is based on
my more than 40 years of experience in the field of corrections. I served ns D:..-ector
of Corrections in California from 1967 to l!H5 under then-Governor Ronald Reaga!:l.
I also have served as Director of Corrections in Utah, V1..-ginia, and Texas. ln Texas
and California. I managed the two largest state prison systems in the United States.
I am not soft on crime, and I am not soft on correclions conditions. I sup;><>rt the
death penalty, for example, and ha;-e presided over executions in \-u-g'.rua and
Texas.
I am writing about two pieces of critically important legislation that are pendir.g
before the United States Senaoo and that are of enormous importance to AmeriC3.o
correctional professionals.
One of these is section 103 of S. 3, introduced by Senat<>r Dole and others. Section
103 corresponds to Title II (*Stopping Abusive Prisoners Lawsuits") of H.R 66i,
which the House of Representatives has passed.. Section 103 would reduce frivolous
or malicious individual lawsuits filed by prisoners. Based on my experience in corrections, passage of this legislation will reduce the financial resources dedicated U>
unnecessary litigation, reduce the time corrections officiala waste in court, and improve the operation of inmate grievance systems. Therefore, I sL"Ongly urge you to
vote in favor of section 103.
Just as strongly, ~o_wever, I ury:e you to vof:e acainst S. 400, which is pending. befc,.,, the Senate Judicuuy Committee and which has not yet been mccrporated mto
S. 3. S. 400 ("Stop Turning Out Prisoners") is identical to Title III of H.R 667,
-..·I-.ich the House of Representatives has passed. Unlike section 103 of S. 3, howewr,
S. 400, if passed, will be harmful to corrections.
S. 400 would:
• deprive federal and state courts of jurisdiction to enfo:i:e existing or futu.,.,, consent decrees in class actions involving prison and jail conditions;
• cause t.'ie court's remedial decrees to automatically self-Cestruct every two
years, requiring class actions to be re-litigated every two years;
permit any federal state, or local official who "is or may be affected" by c!ass
s.ctio::i litigation involving prison conditions to intervene as a defendant;
• prohibit any state or federal court from issuing preliminary relief (e.g., a temporary restraining order or a preliminary injunction) until a full trial on the
r::Jerits of the action has been completed; and
• eliminate, for all practicnl purposes, ~e court's authority to appoint a special
master or court monitor to engage in i.ni.:>rmal monitoring and mediation processes, even when State officials determine t.t e appointment of such a court moni-:Or is in the State's best interests.
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I believe Ll"rnt good prison e.c!miristratocs avoid litigation by running lawful e.nd
professional correctional instit'.itions end systems. If they do this, the;v avoid the
need to enter inw consent decrees. Indeed, as Director of Corrections m four systems, I have not been required to negotiate and enter into a consent decree to settle
class action litigation.
On the ot..'ler ho.nd, I have served in E)-,;te:ns (Texa5 being the best exemple) that
had fallen below constitutiond stando.rds before I became Director. I aiso have
served in systems t.liat had settled class action litigation through consent decrees
before my appointment.
I do not argue that ell class e.ction lawsuits '\~aiDEt rrison officials are meritorious. I also have seen some consent dec:-ecs in \\\~ch Str..te officicls agreed to terms
they should hcve refuS<Od. Unfortunately, however, many lawsuits e.re valid. I have
testified i:i. some lawsuits on behalf of prisoners, and for the state in others. '.\!ost
important, when mcritorio':.ls suits are filed, it is imperative that State officicls, incluuni: t.lie Direcwr of Corrections, maintain control of the litigstion. When they
ceem it cppro~rinte to do !'<>, these officials must be permitted to settle a case by
entering into a consent dec..---ee.
Thank you fer re2.ding t.liis letter and co:lsidering my views. The issues I have
ciiscussed &re cf vii.cl irnport.anoo to the A..-nericau. correcticr~s profession.
I urge you to support section 103 of S. 3.
I i.:ry;e you to oppose S. 400, whether it be::o::ncs part cf S. 3 er is offered as en
ar::enament during floor c!ebate on S. 3.
Sin~ercly sours,
?.J.. \;·.!O~!J K. PI:ocu~u:n..
HAR.'!Y M. Wmrn.-;Gro~.
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ATI'OR.'\EY AT LAw,
Austin, TX, July 19, 1995.
Hon. ORRIN l--'~':'CH,
Chairman, SenaU! Jud0"1ry Cor,;r.-.it!cc,
U.S. Senate, Washington, DC.
DE:a SENATOR H.~TCH: From 1979 to 1985, during t.lie ten-year Ruiz litigation,
I served as a member cf the Texas Board of Corrections, and I was the liaison between the Board, the State Atuirney Gt!neral and the Special Master appointed by
the Federal Court. In this role I participated in extensive negotiations which led to
the settlement of the class action suit brought by inmates to enforce their constitutional rights against the State of Texas.
Though my le;;al practice in Austin, Texas, since 1950 had not included any civ'J
rights matters, [soon learned that the State of Texas was exposed to serious liability for the manner in which it had been operating its prisons. Much of the information I obtained crune from my own investigation of the t.-eatment inmates were recei,ing, and I was astounded to learn that so many state officials were either unaware of the prison conditions or unwilling to recognize the obligation of Texn.s
un,kr the U.S. Con..ctitution.
In recent years I have observed that most political candidstes in Texas e.re basing
t.lieir cam.Paign.s on •Jaw and order" and attempting to discredit all or us who had
any part m the settlement of the Ruiz litigation. Most of the politicians have fr.iled
to understand the complex issues which were involved and also lrnve very limited
J,nowledge of the operational aspects of correctional institutions. Anyo:i.e who was
familiar wifa Texas prisons and wanted to see them operated in a safe, humane and
tonstitulio:>E.l manner would agree that the needed reform would not have occurred
without the inten·ention of the Federal Court.
. As I read Title III of House Resolution 667, I e.m concerned Lliet such legislation
is no r::10re then e.n et'.e!:'.lpt to e.llow stetes to Gaunt the U.S. Co!lstitution under
~-e guise of preventing t..'ie early release of convicted felons. Moreover, this legislation would seriously impede the progress which correctional institutions have alreedy mede throughout the nation. I em disappointed that my two friends a.nd fellow Republicans fro:n Texas are supporfa.g t.'ie b'11 w!:-ich has been incorrectly titled
as the Soop Turning Out Prisoners• Act.
Tho last time "'e met in Austin you helped W! elect Chief Justice Tom Phillips
to ~':e S:.:;in:::::ie Court of Texas. He is rur.ning for re-election end so far does not
hs.ve an oppo;:ie:>t.
I hope to have t.lie op;iortumty to see ;·0:1 e.r;ain s:ion when I cm at S:lowbird.
!:lest regards.
Yours very trilly,
1
HARRY 1'1t v, rrrT"I'Th'aroN.

RosERT

D. Gui-1':,

PE'i'Rol.EUM GEOLOGIST,

Wichita Fclls, TX, July 24, 1995.

Hon. ORRIN HATCH,
Chairman, Senate Judiciary Committa!,
U.S. Senate, W a.shington, IX:.
DEA!t SESATOR HATCH: I em a longstanding, acti".e supporter oi the Repub!ican
party m the State of Texas. In 1981, Governor William Clements appointed me to
serve on the Texas Board of Corrections, the go\-erning agency of the Texas Department of Corrections. I was a member of the Board for five years, and served as
Chairman from 1983 thru 1985.
It is from these perspectives that I em writing tour;;" you and t.lie other members
of the Senate Judiciary Committee to oppose S. 400, popularly known as the Stop
Turning Out Prisoners Act (STOP). In brief, this proposed legislation, if enacted,
will create chaos in state correctional systems that are attempting to operate lav.·fully while discharging their duties to protect the public.
As you may know, Texas was the site of a prison-condition class action called Ruiz
v. Estelk. Until I became a member of the Board of CorTections, I did not realize
the depth of the problems in the correct:iona! system in Texas. To name a few, inmates performed the function of guards, three or four prisoners lived together in 45
square feet cells, prisoners were brutalized by other inmates and by staff, and living
conditions---by any standard of measurement-were generally intolerable. What is
most important is that TDC officials, having misled the Board and the Atuirney
General for a time, attempted to defend these conditions and surely would not have
corrected them but for the intervention of the federal court.
Following a finding of unconstitutionality (after a trail of more than 150 days),
the federal court appointed a special master. One of the primary functions of the
special master was to help the Board and agency officials negotiate, rather than litigate, remedial plans that were aa:eptable to the State. Through this informal process, t.lie State of Texas gained much more than it would have through continued litigation.
Without questions, the efforts of the Beard and the Governor would have been adversely affected had county sheriffs, troubled by TDC's necessary steps to control its
population, been permitted to intervene as defendants in the lawsuit. We an:i the
Attorney General of Texas woulri have lost all control over the litii:ation.
Finally, nothing of value could have been accomplished in Ruiz if the State had
been required to go back to court every two years. Altha~ one can argue that we
could simply have repeated admissions of liability to avmd this problem, concerns
about the extend of the State's 11!1?81 ~. as well as the realities of practical
politics, would have forced renewed conflicts in =rt.
Ruiz was a painful experience far the State of Texas. We emerged from that lawsuit, however, ...-ith a ronstitutional and better managed Department of Corre..1:ions.
In t.lie last analysis, the court and the special master were not our adversaries, and
their cooperation and patience with our efforts redounded to the benefit cf our state"
I hope that you and your fellow committee members will take the:ie views into
account as you consider this uninformed legialation. Frankly, I would net have expected a bill of this kind to be supported by any senat<ir ar congressman truly committed to leaving state concerns m the hands of appropriate state ofii::ials, subject
only--0f course-to the rule of the Constitution we all revere.
Sincerely,
RoBERT D. Gm."N.
CoNSOR'llUM FOR CmzENs WITII

DlsAB!LITIES

Dear Senate Judiciary Committee Member, On behalf of America's people with
disabilities, we urwe the members of Congress to stop the so-ea.lled STOP bill ("Stop
Turning Out Prisonen "), S. 400/I'itle ill. H.R. 667.
The bill would drastically undermine protection of the rights of many people "ith
disabilities, both physical and mental; limit the discretion of responsible officials;
and overload the courta.
lt would "srop• reaaonabk proU!ction of the rights of peopk with disabilities in instances such aa the following, ell of wbich illustrate actual conditions cases brought
under federal law:
• Pro'ision of minimally adequate medical and mental health ser\-ices, including
suicide prevention, in )uveniJe facilities, jails and prisons.
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• Prc,icio:i of Epecie.l ed:ication for young people with developmental disabilities
\'-;ho crc ron..ti.ned in juvenile facilities, js.ils and prisons.
• Protection of the rii;hts of people who are deaf to fair treatment and equal acceso to rehabilitation in juvenile facilities, jails and prisons.
• Promoting effective access to such basic facilities as toilets and bathing, and access to rehabilitation prol1?"ams by confined people "it.h mobility impainncnts.
• F:-o,ision oi adequate protec+Jon against the spread of tuberculosis, which is
easily transmitted in the ir..5titutions and poses a particularly deadly threat to
t.'lose \l.'ith comprorn.i5ed iinmu::ie systems.
The bill u·ould undermir~ the foUo:..cir..g prote~:ior.s:
• The courts ability to grant emergency remedies when warranted by such urgent
conditions as epidemics.
• Consent decrees resulting from settlement agreements regarding alleged subEUindnrd concliions in juvenile facilities, prisons, and jails. Settlement agreements deliberately avoid admissions of a \iolation of law. Hence, governmer.t
officials are more willing to enter into s~ttleraent agreements to avoid exposing
tl-1ernsclves to tlleged violations. They would rat.her improve conditions than be
n;quired to pay money damages. To date, hundreds of cases have been settled
vdt.hout ha\ing to be tried.
• The i::bility to discover \iolstion.s, making future enforceable settlements imposs-ible to achieve.
• Co::.-t orders would be liil'ited to two yes.rs, even after tricl, reauiring retriel
cf cases that ~.1.r:.ve bcE'n resch·€d if rr;::_,~ th.c.:i tv;o years .c.re needed to cchieve
comp!iance v.i.th the law. Two yes.rs is ofi:.cn not lo:ig enc:igh to achieve compliance in institutonal cases.
• The role of court-appointed me.st.era in enforcing orders in conditions ce.£es,
grossly !)ing up the time of courts which rely on masters as their monitors.
Th!.s bill wo:ild ha\·e the effect cf placing people in jm·cnile facilities, jails and
r-"i.SC!'"...3 further Ot:tside the protection of the law than they £.re to~ay. It would vi.rh.1clJy abolish the ability of responsible o.1iciels-fede"t.l, sW.tc r.:ld local-to settle
conciitions case3 when they ieel it is "ise to do so. It wc:i!d multiply t.lie worklo2.d
of the courts.
V>'e e..-e joined in other letters opposin~ "STOP" by a long list cf people nnd organi:stio::s not i:mong the "usual suspects on prisoners' rights matters. They include
~1~ichael Quinlan, who headed the federal Bureau of Prisons under Presidents
Reagan and BuEh; present a11d former correc'Jon comrr.issioners of Idaho, Minnesota, Oklahoma, Wru;hlngtcn end Wiscon£in; the American Bar Association; the
American Friends Service Comir.ittee; the Asian Law Caucus; the Bishop of the
Episcopel Diocese cf New Jersey; the Lutheran Office for Governmental Affairs,
ELCA; the National Black Police Association; The Netional Cente.· for Lesbian
Rights; the National Conference cf Bleck Lawyers; t~.e Nationei Commission on Corred:ional Healthcare; the Nationcl Muslim Politicel Action Co:nrnittee; the U!"'.ion of
American Hebrew Congregations; end fae United !11etho:::ist Church, General Beard
of Church and Society.
We uri:;e JG'-1 to C;';>ooe the "Step Turning Out Prism:e:-s Act." Thank ycu for conEidcring ou:- \'ie\!.·s en this cr~:t.:::J ::::::c.
St-Op STOP!
Sincerely,
Bazelon Center for Mental Health Law,
National Parent Netwo"k on Disability,
Fede:"a.tic:l cf Behavioral Fsychologic.c..l and C~;n.itive Sciences,
Nationcl Association of School Psychclogist.s,
National Association of Protection & Advo:ecy s,·s'.c:::s,
American Aesx:iation on 1-fe~tcl Retaniato:-i, "'
Justice for All,
Paralyzed Veterans of America,
National Association cf De\"elo.Pmentcl Dosablitics Co:u:c'.ls
The Learning Disability Association,
'
National Mental Health Association,
Neticncl Hea:I Iajury Foundation,
""1e:-ican Psychiatric AB.sociation,
National Association cf Social Workc:-s,
American Psychobgical Aszxi!:tion.
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DEAR SENATO!\,

We urge you to oppose the "Stop Turning Out Prisoners Act" ("STOP ") (S. 400·
Title III of H.R 667). The STOP b~ violates the guiding principl". of_ this countrY
that all people, even the least deserving, are P?Otected by the Constitution. This !egislation would create a dangerous~recedent l"or stripping constitutional rights from
groups of individuals who are in
lie disfavor.
The bill seeks to deprive the ederal court.a of the power to remedy proven constitutional and statutory violations. It requires the termination of judgments two
years after issuance, ~ess of whether the underlying violation is or.going. This
provision would prohibit a court from continuing to enforce a court order even in
the face of an ongoing tuberculosis epidemic that threatens staff and prisoners.
Similarly, the legislation deprives the courts of their power to issue temporary emergency orders in appropriate circumstances.. Equally unwise is the provision that
usurps the traditional power of the courts to appoint special masters.
Furthermore, the bill calls for the immediate termination of all settlecent agreements, known as "Consent Decrees; in
and iuvenile conditions cases and prevents parties from entering into such
in the future by requiring a court to
make constitutional findings before approving agreement.a. Since the purpose of settlement is to remove the need for BUCh fi.ndiriga, the bill essentially prevents settlements in these cases. This would necessitate the ?I>. >ening of final orders in numerous cases around the country and would force st.at... and municipalities to litigate
cases that they would prefer to settle, thereby increasing their expenses and exposure to a fee award. States and municipalities are entitled to determine their own
best interests. Similarly1 the provision that amends 42 U.S.C. § 1988 to limit the
fees that can be awardoo to plaintiffir' attorneyll fmbida a st.ate or municipality from
entering inro a settlement agreement that includes a fee provision. St.ates and municipalities are entitled to conclude that such an agreement is preferable to the expos'-1..'""C to a far greater fee av.-ard after trial The bill would also significantly increase the burden on the federal courts by necessitating a lengthy trial in each and
every case.
We urge you to oppose the "Stop Turning Out Prisoners Act.• Thank you for c0<>sidering_ our \iews on this critical IS8Ue.
Sincerely,

ie

THE

Ullo'DERSIG:.c:D ORG.•,XIZATIOXS L'"D
l!."DIVIDUALS:

Organizations
Alabama Prison Project,
Alliance for Justice,
American Civil Liberties Union,
American Frienda Service Committee, Pacific Mountain Chap!er,
Asian Law Caucus,
Berkeley Constitutional Law Center,
California Lawyers for Civil Rights,
Center for Community Alternatives,
Citizen's UniteJ fort.lie Rehabilitation of Errants <CURE),
Come Into the Sun,
The Correctional Association afNew York,
Criminal and Juvenile Justice International,
Criminal Justice Consortium,
Criminal Justice Poli Foundation.,
D .C. Prisonertl Legal ~ces Project, lne.,
Delaware Council on Crime and Justice,
Families Against Mandatory Minimums,
Florida Academy of Public Interest Lawyers,
Florida JUBtice Institute,
Fortune Society, Inc.,
Justice Services Program, Tr-a-..illers' Aid Society of Rhode Island,
Juvenile Justice Center,
Koinonia Prison and Jail Prqjec:t,
Kolodinsky:, Berg, Seia & Treiber, Daytona Beach, F1orida,
Legal Aid Society of the City of New York.
Legal Services ot Louisville,
Legel Services for Prieoners, Inc.,
Legal Servi1;e3 for Prisoners -.with Children,
Lewisburg Prison Project,
Louisiana Crisis Assista!>C<! C.enter,
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Lutheran Office for Governmental Affairs, ELCA,
Lynn, Scott Hackney & Sullh=, Boise, Idaho,
Mauach~tts Correctional Legal Services,
Middle Ground Prison Reform,
National Association of Criminal Defense Lawyers,
National Black Police Association,
National Center for Institutions and Alternatives,
National Center for Lesbian Rights,
Ne..:.>nal Conference of Black Ls"'Yers (NACDL),
National Council on Crime and Delinquency (NCCD),
National Islamic Prison Foundation,
National Lawyers Guild, PA Chapter,
National Legal Aid and Defender's Association (l\'LADA),
National Muslim Political Action Committee,
National Prison Project of the American Civil Liberties Union Foundation,
National Network for Women in Prison,
National Rainbow Coalition,
National Women's Law Center,
Nevin, Kofoed & Herzfeld, Boise, Idaho,
New Jersey Association on Correction,
New Jersey Prisoner Self-Help Clinic,
Patterson, McHugh & Cautz,
Pelican Bay Information Project,
Pennsylvania Legal Services, Institutional Law Project,
Prisoners' Legal Services of New York,
PrisJ~ Law Office, San Quer.tin, CA,
Project COPE (Congregation Offender Parnership E:otcrprisc),
Public Advocates,
Robinson & Quintero, New Mexico,
Rosenthal & Drimer, S]TBCWle, New York,
The Sentencing Project,
Southeast Mississippi Legal Sen~ces,
Southern Center for Human Rii;ht.s,
Southern Poverty Law Center,
Spriggs & Johnson, Tallahassi>e, Florida,
lfnion of American Hebrew C<mgregations.
The United Methodist Church, Generol Bo,::rd Gf Ch~-;:h c:d Society,
The Women's Prison Association,
Ym1th Law Center,
Currcr..t c.i.d Forrr..cr Correctfrmal Ad.mir..i.stro.!c:--S
Warren Benton, former Ccr::ur.is~foncr cf Correctio~s for Llie Stcte cf
Oklahoma,
Allen B:-eed, former Direcoor of the National Institut<J on Corrections of
the Department of Justice and criminal justice co!lSUltant,
P..o:.Crt L. Cohen, M.D., former Medical Directer of the New York Detent:io:i Facility, Rikers Island,
Walter Dickey, former Cc=issio::icr cf Corrections for L'ic St.ate 0i Wisconsin,
Michael Hennessey, S':ieriff cf the City and Co=ty cf Sa::i Frandsco,
Patrick McManus, former Secretary (Commi.ssio:::ier) of Corrections for the
State of Kansas and Assistant Commissioner of Corrections for the
State of Minnesota,
Dr. Jeffrey Metzner, former Chief of Psychology, Colorado State Penite:otiary Eugene Miller, prison and jail security expert, former DL.-e:~or
of Jail Operations Project for the National Sheriffs' Administration
t.nd former corrections facilities v.dministrator for Alaska Di\ision of
Corrections,
.
J. :Michael Quinlan, former Director, Federal Bureau of Prisons,
Ch&Be Riveland, Secretary (Co!IiIIlissioner) of the Department of Corrections for the St.ate of Wuhington,
Eteven M. Safyer, M.D., former Medical DL"e:-'..or of Monte5o,-e-Rikcrs Island Health Services, New York City,
Ellen Schall, former Deputy Commissioner of New York City Department
of Corrections, and former Commissioner of New York City Department of Juvenile Justice,

.•

Dr. Steven S. Spencer, fonner Medical Director of the Correctic:::s De=:c.>-tment for the State of New Merico,
Richard Vernon, former Director oC Corrections for the State of Idaho
Otlu!r Jr.diuiduala
Douglas Reed Ammon, Pe.i.sacoJa.. Florida.
Michael Barnhart, Attmney, Detroit, Michigan,
Lynn Blais, University of Texas School of Law,
Jeffrey 0. Bramlett, Attorney, Atlanta., Georgia,
Mark R. Brown, Stetaon U niveraity Co!lege of Law, St. Petersb::rry Florida,
••
Benjamin Currence, Attoru£Y, U.S- Vu-gin Islands,
Michelle Deitch, Attorney, Au.stilly Texas,
Mark Donatelli, Attorney in New Mexico priBon litigation,
The Right Reverend Joemorris Do6s, Bis.hop of the Epi>'.:o;ial Diocese cf
New Jersey,
Dan Foley, Attorney and Hawaii Corrections Expert,
Yale T. Freeman, Attorney, Miamj, Florida.
Stacy Gill.man. Attorney, Sarasota., F1orida.
Da,id Glantz, Al"t<lrney, Miami, Florida,
Ralph Goldberg, Attorney, Atlanta, Georgia,
:\fichael Keating, Attorney and Conections Expert,
Eric Latinsky, Attorney, Da,ytona Beach, F1orida,
Douglas Laycock, University ofT<=ll! School of Law,
Dan ~famil.!e, Attorney, Detroit. Michigan,
John B. Morris, Jr., Attorney, W~n, D.C.,
Richa.'"CI Rosenstock, Attorney, Sant.a Fe, New Mexico,
Scott Rudnick, Attorney, Sw!queha.nna Legal Se1'.ices, Pe~sy!va:--.'.s,
The Reverend Theodore Schroeder, Evangelical Lutheran Ci:crc..'l in
America, St. Louis, Missouri.
Joseph Schuman, Leader, Ethical Culture Soc:ety, Bergen Co., ~ • .,, Jersey,
Kim Scouller, Attorney, Louisville. Kentucky,
Jeffrey Segall, SE Regional Vice President, !'-rational Ori;J.::lloa:'.c:::i a:
Legal Services, Workers. Local 2320, UAW,
Brend3 Be_'"DStein Shapiro, Attorney, Mia.mi., Florida,
Robert Smith, Attorney, Orlando, Florida,
Thomas M. West, Attorney, .Atlanta, Georgia_
February 8, 1995.
HATCH ASD MEMBERS OF Tin: JL"DlCIARY CoMMTITEE OF THE
l"SITED STATES SESATE: I am writing to express opposition to the "Sto;i Turning
Out Prisoners Act," Title Ill of RR. 667. In my capacity as the director of the Federal Bureau of Prisons from 1987 to 1992, I have been intimately in,·olved in p:L<on
conditior_s litigation. :So adminic ~- . -wants to operate an unconstitutional facility.
The community, staff and prisoners alike are better ioerved when we assure micimally decent conditions in our cation's prisons. My experience, as well as the expe:ience of correctional administrators aroand the c:ou.ntry, is that prison conditio:::..s litigation has often helped administrators "impro9e conditions in their facilities_
I believe that the bill is extremely misguided for two re.a90ns. First, by requiring
a court to make factual findings before appraving a Consent Decree, the bill essentially prevents federal, state, and other governmental entities from entering int<>
settlement agreements in prison conditions litigation_ These entities are entitled to
determine that settlement is in their best interests. Requiring them to go to trial,
and thereby exposing them to a much greater attorney fee award, encroaches on
their autonomy. Preventing statea from settling, once they have determined it to be
in their best interests, is bad policy.
Second, the provision that requires r-ederal courts to use Magistrates instead of
special masters or monitors in prison conditions litigation is extremely impractical.
Masters and monit<irs serve an extremel~t role in prison litigation; their
duties are complex and time consuming.
individuals have typically worked in
the correctional field for l'l0veral ~ and ha-w developed ei:pertise in correctional
ma.'lBgement. Repla~ them with Magistrates who are already overworked and
have no special ei:pertise in prison ~t would create inordinate delays,
misguided correctional policy, and an O!l151aught oCfurther litigation_
DEAR CH!\.IH..\l.'..'i

1
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I uq;e you to oppose this bill or, at a minimum, to hold hearings at which the
\iews of correctional administrators and others can be heard. Thank you for consideration of my ,;ews.
Sincerely,

So what I would ask the committee is to visit the history of this
issue, when the prisons were insulated from judicial review 1'ecause it is my view that the practical effects of some if not ~l of
the~ p~ ..~11 serve to insulate systems and jafls from judicial scrutHIY'!"llfOW, tha~a}" be the very intent. It is my impression, at least to some extent, that that is the precise intent of this
legislation.
I would just urge a great deal of caution before you adopt-and
I will speak to specific provisions momentarily-wholesale provisions across the board, regardless of the merit of a particular case.
Let me just go into one quick example because it is fresh-the
automatic termination of existing consent decrees. That provision,
as written, treats all existing consent decrees alike.
I have !:-een involved in corrections not nearly as long as the
Commission":- from Delaware, but almost a quarter of a century.
I have never seen two consent decrees or two sets of prisoner jail
conditions alike. How in th~ world would you pass something that,
in my view, is almost foll~hat says we are going to go and find
every consent decree that exists in America in prison and jail operation and terminate them?
A lot of what has been said today has been couched in terms of
population caps. Now, if this provision is directed at that, it is
much too broad. It is going to catch up a lot of conditions that exist
in prisons and jails that don't have anything to. do with population
caps. The point here is that a number of the prm.;siJns impress me
as being overly sweeping, as being arbitrary.
For instance, I would urge the committee to demand or request
why the 2-year period was selected for the consent decree revisit.
I mean, where did that 2 years come from? Again, I would agree
with our colleague, Mr. Watson, that 2 years in the life of a large
bureaucracy like a prison or a jail system is a very brief span of
time.
These consent decrees and institutional reforms-I believe,
again, most commentators would agree it is complex, it is methodical, and it is slow. So, at best, what you are going to be doingif you have a commitment and you are moving forward with a compliance agenda, you are going to have needless interruptions that
will slow that process down by its very nature.
Let me move quickly through some of the provisions to make my
point on the insulation. The removal of special masters-again,
Professor Dilulio out of his book recognized that in complex litigation of this type, they provide the eyes and ears of the court, ancl
their on-site presence to assist the court, report to the court, et
cetera. If you remove that on-site presence of the Federal court, you
insulate that defendant go•. ?r..mental entity from possibly accurate
reporting, possibly reports that are disguised. A number of things
could happen, but the effect is an insulating effect.
The provision that prohibits the award of attorney's fees for
plaintiffs' attorneys during the remedial phase of the litigationagain, plaintiffs' attorneys have a tremendous stake in the remedial effect. That is the essence of tl:ieir case. They tend to be very
diligent and very aggressive in providing direction and oversight.
If you pass a provision wherein they will not be able to get attorney's fees, you have, in effect, made it very, very difficult for them
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Mr. MARTIN. I really appreciate the opportunity to make this appearance because I think that what is under consideration before
you in terms of the STOP Act really puts us on the edge 0f a very
seminal point in the history of American corrections, certainly, in
the last half century.
I say that because of this. The honorable D.A. from Philadelphia
made reference to there were no prison system cases before 1970.
I believe she said there were no systems under court jurisdictio;:i.
A very ready answer for that, a very plausible answer for thatthat is because of a case that was handed dov<.11 by the tenth circuit
in 1954, styled Banning v. Looney, which basically stood for the
proposition that Federal courts were not e"1powered to intervene in
the affairs of prison matters, and that became known as the handsoff doctrine. The hanC:s-off doctrine remained firmly in place
through about the 1970's.
Now, what is interesting, and I believe very notable for this committee, and I would urge you revisit or to acquaint yourselves with
it, is what happened when the insulating effect of the hands-off
doctrine was removed. It subjected prisons across this country to
judicial scrutiny. What, in turn, did that judicial scrutiny produce?
Well, it produced a litany of horrific conditions that anyone that is
involved in this area under consideration of this act should become
acquainted with.
We have had a number of horrific statistics set out before us. \Ve
have had the horrible tragedy of Mr. Boyle, and my he· .. rt certainly
goes out to you, as I think any right-minded person would. But I
would remind this committee that there was a litany of horrific
conditions that emerged from conditions litigation in the 1970's and
19SO's.
Just a few brief examples, but hopefully they are colorful enough
that they will illustrate that ::;erious and horrific conditions likewise existed wheYJ these syskws were insulated from scrutiny. You
bad the Tucker telephone in Ark2.nsas. You haj inmates in Mississippi that routinely carried arid wielded shotguns with live
rounds, and frequently fired that lethal weaponry at other inmates.
We had the bat in Texas, which was a huge piece of oak that officers used. Corpor21 punis!:lments were the rule of the day. Inmates
roc::i:::e!y died from inadequ:;.te health care. Condition_, v;ere such
that infectious disease was routine.
The spate of litigation during that time-I believe most of th0
commentators and scholars familiar with this area of law would
agree that the judicial i::iterventioYJ brought about the reform to a
large extent of American prisons across this country, and that is
why there was some reference made that 43 States had active
cases. Well, you have t-0 ask yourself why? How did that come
about? You cmnot put it all in terms of renegade activist judges.
You cannot put it in terms of renegade irresponsible plaintiffs' attorneys. There had to be a basis in fact; factual findings had to be
entered.
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to maintain that activity during the remedial phase. Again, the effect of that is to insulate the defendant governmental entity from
that appropriate direction and oversight.
The last provision that I would like to specifically commen~~
is the prohibition of preliminary or emergency relief absent a fi'rlltJ·ing, which would obviously require a full-blown hearing. I have
been in institutions in which conditions were so severe that I believed that death was imminent. In one particular case, I observed
a very, very crowded holding cell that I described later in court as
a human carpet. A week after I made that observation, 4 inmates
died, were taken to the hospital and died from an infectious disease
outbreak. This provision, as I understand it, the way it is written,
would have made it very, very difficult to have gone in and gotten
a TRO or a preliminary injunction to have remedied that condition
immediately.
So let me conclude my remarks by just simply urging that you
not adopt provisions tq3t are arbitrary and have an across-theboard, wholesale application. Number one, that will send, I think,
the wrong message to rn=y correctional administrators because I
ha'.·e got a suspicion here that we are at least on the edge of legislating to the extreme. We are hearing these cases of Michigan and
Philadelphia, and I am not intimately involved with those and I
have heard some things that I find ;-cry bothcrsa::nc that the D.A.
has said, and the ge:::itleman from Michigan. But I have also been
involved in hundreds of cases, like cases, over the past 15 years
and those cases sound out of the norm to me.
I know there have been some representations made about the
Texas case here today, but I don't know of an accncy official, from
the governor to the lieutenant governor to the speaker of the house
to the board chairman to the director of prisons, sitting behind me,
that has moved to rid themselves of the consent decrees in the Ruiz
case. They are elected officials. They have not done so.
So my last point is that there are things th:::t c;:n be done in
terms of expeditiTJ.g and eliminating seme biz:::.rrc situations, but
across-the-board, wholesale, arbitrary provisions, such as automatic
drop-dead date after 2 years of a consent decree, I think, are verv
ill-advised and will be in the long tenn very counterproductive, ff
not set the-stage for us to return to that time of the mid-century
of the ha!e.G.s-off cb::tri.nc, which I would suggest wo.s in pc.rt res;xmsil:!e for a lot of the extreme cc.r.ditions we saw in the 12.tcr
decades of the 1960's and 1970's.
Thank you, sir.
[The prepared statement of Mr. Mart:n follows:)
P2: .. 1.~2.::J s·;Ar::l'.~!:.~IT CF' SiL~"£

J. !.:.t•.r:~:?-\

Good Morning. My name is Steve Martin. Thank you •~ much for im"itinc me to
>!1i!!'e v.-!t.'1 you my \iev.-s regarding t.'ie leg{s.Jntfan that this Ccmmittec hes under
co!lEidera ti on. I began my career in corrections ;,., 197 2 as a prison i;uard for the
Texas Department of Corrections. After going to law school, I begau working "'ith
the Department in various positions, among them Chief of Staff to the Exeouth·c
Director of the Depa.rtment I ultimately became General Counsel to the department
and its governing board. I left in 1985 and joined the visiting faculty at the Univcreity of Texas School of Law, where I taught a semi.l!ar in institutional reform litigatio::i. While et the lew school, I clso worked as a S;>ocicl Assis:.C:nt Atto:-ney General
ed\ising that affix on Correctional litigation matters. Since 1957, I h'1ve worked as
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an attorney and corrections consultant on J,>risoo and jni.l litigation invohing hundreds of confinement facilities across the Uruted States.
My primary purpose here today is to urge you not to pass the Stop Turning Out
Prisoners Act, otherwise known as "STOP." If passed, the bill "ill wreak havoc in
states, COW?ties, and _Correctional .8~~ a~ the Country. Af' a preliminary
matter, unlike the "frivolous lawswtl!I bill that lS also under consideration by this
Committee, STOP is directed at all adult and juvenile prison and jail litigation
even litigation that raises meritorious constitutional and f!tatutory claims. No mat:
ter how egregious the conditions, no matter how valid the claim, the provisions of
STOP will prevent states from settlinl( litigation, will call for court orders to selfdestruct every two years, and will dis8llow the use by Courts of special masters or
monitors with ~ in prison operations.
In m>' capacity as Genenil Counsel for the Texas Department of Corrections I assisted m the defense of a longstandin~ piece of litigation known as Ruiz v. Estelk.
I do not wish to devote the valuable time that I have been given here today to the
details of the Ruiz litigation, but a brief descri_Ption of the case will allow me to illustrate the grave _Problelll!I with the STOP legislation. Ruiz began in 1972 with the
filing of a civil rights action by eight prisoners detailing a wide variety of constitutional claims in a pro se pleading. At the time, the system was beset by high levels
of prisoner-on-prisoner violence and staff brutnlity, inhumane medical care, and
overcrowding so extensive that, et one time, prisoners were housed three and four
to a 45-square-foot cell.
After a 1980 trial that took 159 da)">l, Judge William Wayne Justice of the Eastern
District of Texas issued a 248-page opinion finding that Conditions in the system
were Unconstitutional. The Texas Department of Corrections appealed the rulin1r
and, in 1982, the United States Circuit Court of Appeals for the Fift':i Circuit affirmed in toto the court's factual findings but held in abeyance certain court-ordered
remedies and affirmed others. The primary remedial framework in Ruiz was the result of a court-imposed decn."e. The much discussed consent decrees entered in the
case were for the most part simply compliance plans to implement the court's remedial decree. After the 5th Circuit :ruling, the plaintiffs moved for further relief, s;,eking to impose a single-cell requirement on the prison system, a requirement the appellate Court had held in abeyance. This prompted the parties to negotiate a ma)or
consent decree in which the system was allowed to doub1e cell its general population
inmates. In return for the double ceiling, the prison board agreed on pre-detenrined
capacities at these particular prisons. Those critics of the caps in the Texas case
often fo~et that a court imposed single-celling require1"lent, which we avoided by
entering mto a consent decree, would have reduced our capacity by half.
Norn~thstanding this long and complicated history, I can sny st.'"Ongiy and unequivocally that but for the sustained inteivention of the federal court in the unconstitutional operation of the Texas prisons, the system would have continued to operate in the disturbing manner that I described Previously. Admittedly. in hindsight,
there were many points along the pa th of the litigation at which the parties, and
even the Court, might have conducted themselves differently. Most sigruficantly the
department could have elected to settle the litigation at the outset, rat.her than defending a system that was unlikely to pass constitutional muster. Instead, the Stste
spent millions of dollars defending against the litigation, and was ultimately required to undertake measures that were similar to those proposed by i: 'aintiffs at
the outset.
This brings me to the first of my several concerns about this legislation-that it
usurps what have heretofore been the prerogatives of state and local jurisdictions
to determine that settling litigation is in their best Interests. If the State of Texas
were to find itself in the same circumstance today that it was in at the time the
Ruiz litigation was filed, the STOP bill would hnve required the State to expend mi.llioll!3 of dollars on legal costs; the Tex.as Department of Corrections would not even
have had the option of resolving the litigation by negotiating an agreement. The
consequences of this are made worse by the fact that negotiated settlements, in my
view, are better tailored to achieve remediation than court-imposed remedial
schemes.
It is equally indefe=ible for Congress to legislate the termination of all existing
settlement agreements--known as consent decrees-in frison conditions cases. I
know all too well that consent decrees are the product o endless hours of negotiations between the parties, carefully tailored to a pnrticulerized set of actual circumstances. Simply terminating tf:iese d~ arbitrarily by legislatiye fiat will
und~ all of that work. and immediately reqwre departments of co?Tections around
the country to prepare for trial in each case that is affected.
.
The decision to settle a case by a consent decree must be left to correctional officials and State Attorney Generals who are fnmi.liar with the conditions in the sys-
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tem or facility at issue. It is indefensible for Cong:ess to simply strip the sta~ of
this option. To suggest that Congress wou]d be doing the s_tates a favor by passing
this legislation is mis~ded. If a state wishes to _go to trial '.8ther than to settle
a case, it has that option under current law. And if a state WJ.Shes to ~ttle a case
rather than w go to trial, it has that option too. I urge you to leave it this way.
I have been rold that this legislation has been advocated for by the District Attorney in Philadelphia because a consent decree that applies to the Philadelphia jails
!:as, she clleges. resulted in the release of some persons who would not ha\"e been
released if the decree was not in place. I would like to inform the Committee that
no court order or consent decree lll the States of Texas, Washington, Colorado, or
Wisconsin, that has capped populations in one or more institutions, has requi.r<cd
that inmates be re!eruied earlier than the normal release at the conclus10n of their
sentence. Ir.stead, the Legisla.turei: in all four states responsibly pro,ided additional
capacity. This is true in most jurisdictions across the country. Those few jurisdictio;,s suffering court-imposed early release conditions are generally those in which
the funding bodies have refused w pro\"ide sufficient resources to meet constitutio::al minima. Indeed, it is my experience that G<ivernors and Legislatures in states
that ha\"e experienced prison disturbances or been subject to major prison litigation
are r:iore likely to be responsive to prmiding adequate resoUr<:eS.
The second of my conctr'..s, re!nted to Ll:ie first, is the enormous fiscal impact that
L'ie bill would have on state nnd local governments. On its face, this bill
misleedi!lf;lY a;>pears to relieve states and local jur'.sdictions cf litigation; b fact,
it v.·ould significantly increase, rather than decrease, the litigation e:i.-pend!tures that
ste.t<>s will be required to inrur. This is 80 because states and localities v.ill be re<;uired t;:, p t<i trial in every case. even in those CilS<>S t..'iat they be'.ieve they w:i!l
lo~e.

It is i;:,pcrtant to rcJ.'"·'" :.':c:t Departments of Ccrri:'C'Jo:is elect to settle t.hos2
cases t!-.at t'.·,ey have dc:e=!::cd they are likely to lose et trial. They do so because,
if L'iey go to trial and, o.s expected, the court finds thd Ll:ie pleintiffs' rights have
bee:i \,iola~d, that finding opens the door to numerous derne.ge3 actions by ind.ividucl ;::riso:oc:-s, and precludes the system from mounting a defense. This bill would
rc<~:i~c a s~!..e to go to trial in almost every ca.se. even t..lio~ th.et the state knows
it 9.ill lose, and consequently exposes the syskm to Cou!lt!CS3 damages sws.rds. The
Costs to L'ie ste.tes that 9.i!l result from those damage i:wards would fo.r outp~ce
the costs they prese:it!y inour bJ settling such litigation.
There are only two ways un.. or this bill thet a ~cl codd be arnobd, neitl1cr of
which is satisfactory. First, a state could e~ to a findin(l of liability L'iet Wns inco:-porated ir.to the court order granting relief to the plaintiffs. Such a findin~ wollld
create the same problems that I mentioned pre;iously "ith reg1'rd to a post-tricJ
findini; of liability, namelJ~,!;1.:"t it would expose the s:O.t<> to co"C:ntless ind.hcc·~cl
lawSUlts by pr.soners far
ges, and L'i.e adrr.issioa of lisbility would prevent the
st.ate fro::l usserti.ng a defense. Fer this reason, prL~=:i conditions settlement egree·
n:ent do not include admissions of liability and, inste.::d, typically include a provision
to the con:.re.ry.
The other manner in which trial couid be avoided w-ould be if the parties 2gecd
to settle the case with a non-e:lfo::-resble settl=ent. The House cf Rcpresontc:.i,·cs
passed aJ1 amendment t'J the STO? b~l Ll-:.~:.t s::<:..,..ifically er.empts n':!n-cn:c:-cc:.'::e
.::€t~c:ncr.!.s f:-:c:'.:l Ll-:0 t::Irs co\-c..-.:!.s;e. Tl:~ Sc:...s~ vcrsic:i of the bill does not include
:.::.::~--.. £..~ £..::-.~::1::..::.c~t but, eve;:i if one were p:l.S...~, frjs cpt..ioo is proO!c:::ctic for SC\"·
era! reasons. First, plaintiffs' at+.omeys ere unlikely to a;:rce to o r:on-enforcecb!o
settlement agreement precisely because it is non-.,nforcez5!e. Fer cxo:!lp!e, in a jci,·enile facilities case in Colorado, the plaintiffs' nttorn~ys rc::cr.t'.y t~J.=d down a
se';tlem~nt offer from the state because cf the threat of t..l:ie pnssage of STOP. &cc:ld, this solutioa only delay:i the manifestation of the problems v.ith the bill. If a
n:::i-enfo:cer:.blc sett1c.mer:.t ag:n~:::r:er.t is n~t s!.!-:ccssful in resolving the disputes be:~·:€'en the pa."'ties, the s...:~t \<i,ilj Ei.:r:ply be revived er reinstated by plab.L.ffs' Cou:Jd, thereby creating the very same problems that discussed previously. Finclly, a
non-<>nforceable settlement is simply ru>t a viable option ia IT'.:>:t cases, particularly
where the defendants are resistant to remediatioa.
For these ':":""'"-"· the
will result in a trial being held in almost every p:-ison
a.r;d ~ c?"'"-'"-Cil.S !swsmt a.•·cmnd the ""unt:ry. And !!fier Lloe state cc:iducts the
trial, it "ill have w do 80 epain. a.nd a.i;ain, and a&ein, every two yee.rs until the
problems ere fixed. This is DEcau.se of the provisioa that calls for court orders to
a.utomal;icelly self-destruct every two years. Instiv~tional remediations by its very
nature, ~ a £low process. The Tass pnson system had literally institutior22.lized unconstitutional practices, so:ne of which had been occurring for generatioru. Such
p~actices ll..'"e not eliminated without the c:>.fc=ment of v:ell designed remedicl
plans for a sustained period of time. At the very least, the Committee should require
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an explanation as to why two years was selected, a fi~ that to me 'lee!DB quite
arbitrary. Having been involved for the last 15 yean lll pri.oon and jail litigation
I can categorically state that I have '?ever seen two cases alike. To apply a hard'.
and-fast two year rule to every case ll!, at best, rounter productive and, at worst,
pure folly.
I recognize the concern behind this bill that some prison conditioll!I litigation
seems w go on terminally. So that there is no confusion, I "''OU.ld like w let the Co::nmittee know the current law on con.sent decree modification and terminatioa-!aw
that I think should adequately address any reasonable concerns. The Supreme
Court established in Rufo v. Inmctes of Suffolk County, decided in 1992 that a consent decree can be modified if a change in circu:mstances warrants a ~sion. The
year before, in Boo.rd of Education of Dk/ah.oma City v. Dowell, the Supreme Court
held that a court should dissolve a decree once a system has achie'-ed compliance
with the court's orden and is likely to remain in compliance. This body of law has
resulted in the termination of many prison consent decrees; that others have remained in place for a long period of tame is no reason~ ~ this law.
This is so because the longevit;Y of prison conditions cases ll! by no means due to
federal court resistance to releasi.ng defendants; rather, the longevity of these C8Se9
depends on the extent to which a prison system resists the implemente.tion of remediation. The Texas case offers a classic example of this phenomenon. The Texa!! prison officials for a time vigorously resisted implementation of the court's orders. In
my view, had these officials known that the remedial decrees would terminate after
two years, the reforms would have never been institutionalized or, at a rnirumum,
the 1mplemente.tion would have been even more protracted and expenshe than it
was because the Department's resources would ha'" been significantly impaired by
the requirement thnt the~ '.itigate the issues in Com every two years. these resources are much more wisely and effecth-ely spent en remedyi;: the irJlrrr...iti"" of
a system.
I would like to briefly address some of the oL'ier problems "'ith this bill Section
(aXll of the bill is extremely vague and at a minimum, should be clarified. In its
current form, it suggests that a rourt "iil have to bear from every ~le class member before the court will be able t>O issue relief that affects the class. ,f that is what
is intended by the legislation, its absurdity cannot be over-st.steel. The c!ass actioa
device was designed precisely to a.void this consequence, not to mentioa the amount
of time and resources that a state would need oo devote to even a single case. It
is beyond dispute that there are fecilities in this country that are beset with un.."Onstitutional conditioru that affect all prisoners housed in the facility. Indeed, the
class action rule under which these cases S..'"e typically brought-Federal Rule of
Civil Procedure 23(bX2)-alresdy requires, as a prerequisite to ce.'"tification of the
class, that the ~urt find that "the party opposing the class has acted or refused to
act on grounds generally applicable to the class, thereby making appropriate fi.nal
injunctive relief or corresponding declare.tory relief with respect w the class es a
whole." In such circumstances, that purposes will be served by requiring the defendants, and a federal court, to hear t.estimony from every !!i.ni;ile inmate?
This same section, section (aXiJ. we>uld also prevent a CCurt from issuing any relief until aft.er it finds a violation of law, thereby pre\-enting a court fro:n entering
any form of emergency relief, suc.h as a temporary restraining order or a preliminary injunction. Emergencies aris.e in prison operations, and terrible co:i..sequence•
could result if the federal courts were stripped of the ability to respo::d appropriately, for eumple, to an imminent tuberculosis outbreak. r have been in•-olved
m litigation in. which no emergency relief was granted and i=atc3 literally c!ied
from infectioUB disease. I have been in cellblock.s in which crowding ''':u so extrer:ie
that inmates formed a human carpet. Conditions such as these do not abate "'ith
the passage of time.
The provision that for all practical purposes eliminates a co>L-t'• au::.ho:-icy t.:l appoint a court mo'litor to engage in informal monitoring and mediatio::i of tile re::iedial process would likewise severely reta.--d implementation of the court'• re::iedial
orders. It is important to rememl>er that prison conditions cases are of>..en pa,.ti::-ularly complex. Again, using the Te:icas litigation 8.!I an examJ?l•, pruo::> official~ eBYly
on during the remedial phase, repeatedly concocted superficial remedial pl.an.!, l!OII:e
of which were intended to continae the very practices that the Court had orde.'"ed
to be ceased. The Court monitor, whe> was actua:lly on-site to moniwr these plans,
was able ro accurately report on remediation l!-Ild w detect those i.ns'..ances in wt;uch
facially valid J?lans were lll8dequate. The on-&te pre!!ence of a court repre!!ente.tl\...,
was clearly cntical in the Te.xaa litigation, especially during times when pri5on officials were defiant of the Court'11 orders.
Admittedly, some court mon..itors and special m~. i!'1 pri5on co~ditions CS:"""•
u in other type!! of cases, may h.ave abil9ed their pomtion. But legislate against
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Senator ABP-lli.A..'\L Thank you all very much. I think >vhat we
might d? i? this. I will start on: here,_ and maybe since it appears
t~er~ will JUSt be tv..o-o ?f us dunng this question phase, maybe we
will Just alternate until we have each either exhausted our questions or exhausted you, maybe at about 10 minutes apiece.
Let me just begin asking generally this. I thic.k one issue that
several of my colleagues who aren't able to be here today bi;t who
are concerned about this issue have raised-and it was sort of
touched on, I guess, by Mr. Watson--.vas the whole notion of giving
States or communitiEs flexibility; that the STOP legislation would
somehow be in contravention of the whole notion of federalism because we would be usurping a !ot of the authority that States ought
to have and the lati:.tu<le to enter into choices regarding whether
they get into a conseJDt decree or litigate a matter to its fullest.
But it is my impression from getting into some of the allusions
made by the initial panelists that there are circumstances that
have prompted States ta enter into consent decrees where, in fact,
there wasn't a tremendous zeal to do so on the part of the State,
but rather other factors that sort of forced their hand. It kind of
touches on the issue that Senator Eiden raised about the contract.
I mean, in a sense, a contrz.ct is an importa.-it do:ument if it was
entered into willingly by both parties, but if it wz.s a contract made
under duress, as has been suggested, then that is a different story.
So I wondered if maybe Mr. Cappuccio could begin commenting
on circumstances that might cause people to enter into consent decrees where, in fact, that wasn't the desire necessarily, but it was
coerced in some way or another.
Mr. CA.0 PUCCIO. Sare, Senator. Let me start by making clear, I
think, what my posil:ion is here, and I think also, if I car1 speak
for Attorney C~neral B2.rr, what he thinks. I don't think it is necessarily a good thing to prohibit States from entering into consent
decrees unless there i s a violation shown first.
I think I agree with. some of the panelists at the end that it takes
away a lot of discretion from the State and a lot of discretion to
avoid expensive litigation if you say, if there has been no finding,
a consent decree sh.ould automatically be terminated. I think.
therefore, I would op pose that provision, but I think you can put
other safeguards in ?lace. \Vhy do you need the other safeguards,
which is really the point of your question?
I wouldn't say that these are situations where we have collusive
lawsuits, but you do have situations where you don't necessarily
have true adversity on both sides of the case. The reason for that
is that corrections ofiicials quite naturally and quite understandably want a larger piece of th.e budget. So what I have seen in my
experience, while I certainly would not characterize any of it as collusion, I see that oftentimes the interests of the corrections officials
are not so different from the futerests cf the plaintiffs. They want
to get a piece of the budgetary pie.
Now, what do you do to protect against that going to far, and
how can it go too fa:r? Well,. look, no one is suggesting that we
shouldn't remedy con..sti tutional violations. You have to do that.
The Constitution reqaires it. The Justice Department is very serious about it. But wha.t you want to make sure does not happen is

Ll-:ose abuses; don't legislate ~rrainst tbe t!SC cf masters end rno~tcrs a!togeLlier. For
o:ar:::i1c, this Cor:l.Initt.ec Clay v.is.h to considEr passing kgis!aticn tr.at reguires the
fooe::J courts to issue an Order of Reference for each eppoin:ment that limits the
r:10n.iufs duties and co:npensation und requires the monitor to submit periodic repor.s, at interccls established by the court, regarding his or her fees and expendim:es fer approYal by the court; end the Co:1u:iittce may ~ish to consider passing
kgislat10n tl:.at reqores the fcdcn:.l courts to pve the p:u-tics a::i opporturuty to object to the ibdini_;s, reco=cndatic"-', fe>es or =penscs of a ccurt-eppo:nted monitor.
Si:n~ly forbidding the use of moci:Ors altogether would depriYe foe courts of the
,i;J assistoncc frD\ided in tbese cases b;Y indi\idusls v.ith special expertise in prisc:i cpe:-atio~s. Tri.is provisic:i brings to nnnd the old adage of"throwir--6 out the baby
h-ith

t.~e

bnt..l-i·water."

A-'Oother pro;ision of tbe STOP bill t..ltat would clearly have adversely affected the
'.-,'

Texas litigation is thut whlc..'1 prohibits co•J.rt-awarded attorneys' fees for work done

c'1ring the remedial phese. AI; I have oll.en said in v.Titing end speeches over tbe
years, institutional prison reform c.nses ere not won or lost in the courtroom, but
rather in the rerned.icl pb.e..::ie. Complex remediatio::i requires vigilar:t and sustained
ci:ec::cn. Such direction can best be provided by attorneys representing t..lie plaintiff
clc.ss. !fad the pls.intiffs' attorneys been effectively prevented frc:n providing directic:>, due to their inability to reczy,·e.r fees for their work, the re:nedial framework
thst wo.s ulti:n~tcly implemented would h.::ve been significantly c.ompromised.
Fi::olly, t..lte provision that allows wholesale intervention by nny party potentially
aff.:oted by any relief limit:ng a/rison's populatio:> v.ill clearly cause litigation of
t.h:5 n:.t:re to be mo~ ros'Jy an pro:ract.cd. More importantly, it v.d.ll i"equire fed·
crcl co'-'...-ts to beo:i:ne i.I"....mersed in the entire S;><"Otrwn of loce.l criminal justice sffe..'rs, a result that even t..li.e prooo:ien!.'! of STOP would te.l:e isccre v.it..11.
I )vc...:l.:. :--.c~ re~re~nt ~ys-;.:"f s...s 11 c-J::.:'"ti:~ticncl s~l1".)~~-=--. b-..:..t I know from the
~c:-_~:;~ t:-.;:;..t I l:rrvB GJ:12 t::lt:.3 f:::...r, 'C1c.t 1.2'.:;c:·~ r:re Iet;it:JT.c.:::.:e c!ci.::-.s cfunccr"..s!itutionr..E:y thst would be fertile ground for litigation for maf!y \"€2...'-s ta c;:::-::0. At~cht?d
to :c:y testimony is a le;tcr EiJ;ned by 250 constitutio:utl !aw professors csscrting
lhc.t t..lte STOP bill mises sen<>'.l!I constitutional concerns, ru; well e.s e.n analysis
"°"~ bv a !occl law firm called Co-.-ington & Burling Lltc.t reaches L':c s!lr:le conc!us::::L T!oc U'1cert.e.inty thut will result v.-hile tbe constitutioru:lity cf tbe legislation
is being lit.:zated v..iil cause a gre::lt dc.:.l of cocl"t:sion rcgc..rC::~-J. for example, v;hcthcr n co:;se:Jt dc-cree will be honored, whether a co:L"i. cr-der r'C::1~:15 in cffo::t, end
~.-::e:.her ~tates will have to devote the mejority cf t.hd.r Dcpu-tme::t of Corrections'
b:.iC.;;e:s t.o litigatio::i efi'orts.
I:1. ::.:..::;.;r_r-:l, it is my opi.cio:i t..liet L>iis bill unfcir!y ar:d l!~v.ise!l. Et.rips sU!.tcs e.nd
lo.::..ii:~e3 cf 1...!.e right ta re...~ild c.~;:ropriately to litigc.tic::i rq;?J.raing thctr O?.Tl C'Or~e::;io:rn.l _Eystcms. The o:tly optio!J that th.is bill lec.vc3 t...'1 the s:~te~c:nr; to tric.1
i::i r:oost, if not all, Cfil€S--i!l an extremely expensive o:w. And by depri,ing t!oe fedc"cl co-.ir'..s of the traditional too!s they heve usro to ensure co:nplicnce v.~th their
o~dcr~F..lch es the appoir.tmc~t of r~...al mc..s~ v.ith Epecicl expert.is~ b. r-ris?::i
cr'erat:cr;.-:.; Ll-ic c:Uo:-ce::::lc~t of .a cc-..:.rt s orders until Lltcy L~ C:J::1p11cd w1U1; t11e ts·
sua:-!~ cf t.empo~e.ry rest..-ci~. orde..-s and prelir:ifr1c.ry injunCTjons to respond. to
proven eI!lergenCies; e.nd th2 ability to sward et+..orncy's fee3 for work done by ~!run
t:.ffs' t:t~c:i:eys in the remedial p~ of litigatio:i-h·e h·cu!d h.r:.vc incch·ert.ently set
:.!:e st.s.se for the return cf our pri.."-0:19 tD the ho:T£:: cc:1ditio~,.s cf t.11e pact.
. PO: or to the 1960s, judb"'J rezcud to pri.$0;ic:-s' ch:ollc:ig<0s by eG...':lcnn;: to the idrn
:~::..~ c·.:;ts were w:~cr.rt p::ni."CI' to interfere in priso!'l cltc.irs. This rule of IG.w y;c.s
c'."'~e:'l nfc:;:-cd to ::.s t:ic L1:r:....-::d.s off doct...._mc.• I v.·ould in\itc the Cornmitte-c to c:c.,.':1·
in~ t..1-:e history of America's pris'):lS--l.lie o:mditio:ig t.Ju~t cr.it!.e:! when th~ ''hr:~ds
~~·" do::~ne was in pla.:..e; and L'1c c..li.e.n.rC>;S t...~c.t took r;:ec2 c·.-cr the c~:.1:-ce cf Li;c
ru_s~.e.~thn~ of ths.t dxtrir:.e. PB.S8..!1i:e cf tb.:3 e.ct will cre~te o. se!ting in v..·hich WC'
v;1!l be destined w repeEt !be feiluros of the past.
.·\!s::\ I would l:il:e to sh.a.re ti.-2::.:c brief thoas:.\~ o~ L-.c "t:.~'..!!:::vc icv;c~it"' bJ. I
~.?:nr.:> tl<e r:::-:c-K.r.i L~ct F.p?C&rn to h.mtc e0t;""endered this frivub~s lin~:s:liU3 legis!nt.:::z::i, e..!th~-..i~h I bcli~Ye fr~t the co-..rrts ere already cquip;>td to respond t3 those cc:i·
rems. In 19S3, ! v.~:e n tnw re\.--i-::w ertide det.e.ilin.,. the efforts cf the Fifth Ci!i:"'J.it
C.-::):..:rt cf Appecls to nspond to fri ;;ub·~ lawsuits. v.~e I fovcr rea9onsble ple3tli!!g
~tandarci~. s::ree~ng med-~, and cve:i the imposition cf Rnnctions for ebuc~.
!. urge t2:.e Co::nrrntt.e'! to .Etri!tc n baler.~ npproach thet does net Einglc O'Jt p-iso:'le:-s as n class to be suh;e..--ted to greater obstacles in seeking re:!ress than till oL'icr
pc:rs:;:u; who file lawsuits. Th., Commit>..ee ahould l:ee;i in iT.i.cd thct le;;it:mnte p!'i5c:ier. ~!ai..'Tl~ r.~d disw!~ n~ to be add.reseed i::J r:.n a;y~pnc:c f:):-.:':!1, cr;.1 E::> b:-.<:
c.s ~:s ex:sts, 1 believe t.h=t unlcwfu.l oct.n.9 cf protest, su::b as p!"'il;an riots end
\:":s.:,~{ E~>::ipp:=cr,?;, c...-c- !C33 E!:~y b ~g.
1r.c.::.k yo:.i fer D·-·:ng me the op;x;rt"..:.city to s~c....'"e T.Y cp:ir..!~:--..s v.i~l-i yc.:i.
1
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originally posed, whether there were circumstances that might
cause local officials to enter into these consent decrees even though
they weren't necessarily desirous of doing so.
Ms. ABRAHA..'d. There are certain things, and some of them are
politically motivated_ It is more expeditious to enter into a consent
decree than to fight it out in court, and sometimes rather than look
like you are bad guy-"Prisoner Files Lawsuit"-and I have never
had this; I am just telling you what I perceive to be one of the issues that is brought up.
_
Rather than have _the local governm~mtal body look like they are
the bad guys, wanting to deny the nghts of oppressed people in
prison and be recalcitrant in their desire to make changes and look
as they are forward-thinking and reform-minded as part 'of a total
political package, it seems as though it saves money up front it
saves political capital, and you just sort of agree that you w~n't
fight it and you will just enter into some consent decree.
The problem with entering into the consent decree is that it
doesn't anticipate changes. For example, when Philadelphia entered into its consent decree 8 or 9 years ago, we didn't have the
scourge of crack. We couldn't anticipate what effect that would
have on our prison system. So, number one, we can't anticipate future events. Number two, the person who enters into the co::isent
decree-it is behind him or her. He or she can go on to the next
item on his agenda and leave to the next person in office the problem of trying to fix it.
I think also what happens is that when we allow Federal courts,
absent findings of constitutional violations, to put a hammer to the
heads of succeeding generations of office-holders and limit access to
intervenors who have a legitimate claims, like prosecutors, to intervene to show that there are changed circumstances, I think you
have a problem.
Finally, I think also the issue of the master that was brought up
by Mr. Martin-one of the great problems about prison masters is
that they are the eyes and the ears of the court, to the exclusion
of everybody else_ They hold private, secret discussions with prisoners. There is no record kept. There is no ?-ttempt or allowance
on the part of the parties to come in and make their statements.
The master is appointed by the court as his or her own personal
watch dog at public expense, without any accountability, any
record, any access to the records by the complaining people, such
as the mayors of the cities, and so forth, and then makes the recommendations to the judge and the judge makes a finding based
on something that yi>u have no information on. So this is really like
a star chamber proceeding.
We believe that an important provision of the STOP Act is that
a master-first of all, a Federal magistrate should do it, not a master. We don't want anybody being the foot soldier of the judge. The
second thing is that even if it is a master, that that master, as a
last resort, if it is not a magistrate, hold public hearings where
there is a record, a proceeding, and an attempt made, at least, to
have access to the record by people outside of the prison, such as
judges, D.A's, mayors, and other intervening or interested parties.
Senator ABRAHAM. Would any of the other panelists like to comment on the pressures that might cause somebody to get into one

that the corrections officials agree to a lot more and to broader
things because they want a piece of the State's budget.
What can you do to ensure that doesn't happen? I think the provision in STOP, which I very much support, that says that before
a court approves a consent decree, it needs to determine that it is
narrowly tailored to the alleged •iolation-that is a very important
safeguard against this problem of not enough adversity.
I think, really, the situation we see now is virtually indistinguishable from the theory of the Tunney Act. Now, you and I are
probably too young to remember when the Tunney Act came
around.
--,
_
Senator EIDEN. Whoa, whoa, wait a minute now. Let's ease up
here a little bit, all right? I mean, I was v.ith you up to that point.
[Laughter.]
Mr. C..\FPT..:CCIO. Surely, Senator Eiden is too young.
Senator BIDE!'<. Thank you. Please proceed. [Laughter.]
Mr. CAPPUCCIO. The idea of the_Tunney Act was this. The Congress said, look, in antitrust cases we are afraid about the Government entering into consent decrnes thz.t are too soft with compan'.cs. Think of Microsoft for an exa..""nple, the big flack about
Microsoft. So what the Government said in the Tunney Act was before a court v.ill approve a consent decree and enforce it with the
contempt p:iwer of the court, we are going to make the court make
a finding, 3.Ild that finding sho;.:ld be that the consimt decree is in
the public interest-a very general finding.
I think an important safeguard here which is included in the
STOP Act is before a court approves a consent decree between carrectio::is officials and plaintiffs, it ensures th:o.t it is narrov:ly tailored, or you ca.n pick another word, reasonably tailored, to remedy
a constitutional violation, or at least the constitutior.al violation alleged, and that it is not doing all sorts of other things.
Senator BIDE!-/. Is the phrru:eo!ogy "to remedy a constitution21
violation" part of your recommend2.tion, or is th8.t 2.lready in the
STOP Act? To be honest, I don't know.
Ms. ABRAHA..\f. I think they use the words "Feder2..l right."
Mr. CAPPUCCIO. I am not an expert on this. I just received the
Acts a couple of days ago. I think the House bill differs from ths
Senate bill. I think the Hm1sG bill says "to remedy a Federal right,"
ccnd the Senc.t <:. bill says "to reu:edy a Federal right claimed."
Senator BIDEX. And what are you rc::ammendir:g?
Mr. CAPPUCCIO. "Federal right claimed."
. Senator EIDEN. It seems to me the precise language i:3 rcl2t;Yely
important.
Mr. CAP?cccro. Correct.
Sen;::;,tor BIDL?:. S'.) ,~.<hz:t i: y::.:.1.r sp~c:~~: r-c:::::::.-:endation?
Mr. C.4.PPUCCIO. Narrowly tailored-well, I am not sure I can ::,1.
swer the question specifically. I can tell you what I wunt to do.
S2n2tor EIDEN. OK
Mr. C.'U'PCCC!O. I w:mt to make it narrowly tailored to what the
court finds wot:.ld be a co;::stitutio::ial \io!:<tio::i if the facts are as
alleged.
Sen::.tor EIDEN. Thank you. That is what I thought you meant.
Seu.ator ABRAHAM. Thank you. Let me just move ahead here and
ask Ms. Abraham if she would also comment on the question I
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of these against maybe their preference? Anybody can answer, really. Mr. Watson?
Mr. WATSO~. Yes, Mr. Chairman. I think that the comment that
there were politicians who wanted to look as if they wanted to settle, I think, is not a representation of my experience now. I think
that probably was true in the 1960's when, as man)'. panelis~s have
said, these things started to unfold. There was an interest m, you
know, what is this thing about civil rights for prisoners. That was
a new ball game for everyone, and I think a lot of mistakes were
made and we are living with those mistakes.
My contention is, however, that I don't s~ many politicians now,
certainly not in our State, who want to do anything but get pretty
tough on crime and are, as a matter of fact, very much opposed to
looking as if they are wanting to settle things and look good that
way. It is the opposite.
Senator ABRAHAM. Anybody else? Mr. Gadola?
~fr. G.WOL.\. Senator, I would say in answer to your initial question, if the current system is the model of federalism, as has been
alluded to, I guess I am ready ar,d the State of Michigan is probably ready for the alternative .
I think I would agree with Ms. Abraham when she said that
there are probably political motivations, and in Michigan's case I
am quite certain there were certain political motivations for entering into that decree. The problem becomes that a: least in Michigan's case, and I am sure with a lot of othi;r States and localities,
the decree is so openended and not rel.ated to specific constitutional
violations that we find ourselves caught in this morass of detail
from which we are not able to escape. That is where Michigan currently finds itself.
Senator ABRA.HAM. Mr. Dilulio, do you want to respond?
Mr. Dr!euo. All I would add is I can't speak to the politicai motivations or lack thereof, although there is a fair amount of descripfr;e work on the subject. I mean, the practical effect in every case
going back to 1965, the first major overcrowding litigation, the 64
of the 70 major overcrowding litigations that have been won by
prisoner plaintiffs-the practical effect in every case at the end of
the day, whatever people's motivations or calculations may have
been, is that the corrections department ends up with more resources, more money, and more staff to deal with fewer inmates,
w:1kh c~rrec:'C<r,d officer ur:ions, and so forth, tend to like.
You have seen that to some extent in the Philadelphia case
where one cf the groups that is not happy with STOP or STOP-Eh:
provisions is t'.:e correctional officer unions, for ob,;ous reasons. No
one begrudges them that preference, but I think that is the obvious
bottor.i !in~ "!r.d has been for the last 3 decc.dcs in these cases.
Ms. ABRAHAM. I begrudge them that. [Laughter.]
Senator ABRAHA.\f. In this round, and then we will go to Senator
Bide~, I just have sort.of a bro~der question just to put this in perspective. One of the things I thmk we always have to ask when we
are looking at legislation of this type is exactly how many of these
problems are out there, and the one thing that none of the testimony has at !east focused for me is this. How many of these consent decrees <!re currently operational, and how many cases thatkt's just take, for Gxample, the Michigan case 2.Ild the Philadelphin
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case, which maybe are the extremes, but how many out there you
know, have fallen into this kind of pattern?
'
I think in trying to piece together a bill here that is a sensible
response, it is sort of important, I think, to get a feel for what we
are cont~nding with. Does anybody haveMs. ABRAHAM. Senator, I think in my prepared testimonv I-and
there was a typographical error in my prepared testimon~· but I
said, "By 1995, 108 municipalities and over 1,200 State prisons "
it should read, not "prisoners," "were subject to court orders or co~
sent decrees."
Senator EIDEN. Federal court orders?
Ms. ABRAHAM. Well, some were Federal, some were not, but
many of them were Federal.
Senator EIDEN. Well, it is a big deal, though.
Ms. ABRAHAM. Oh, indeed.
Senator EIDEN. All we have the authority to do is affect Federal.
Ms. ABRAHAM. Of course.
Stmator EIDEN. So I think the question we need to know is how
many affect Federal-how many would be affected by this legislation, is another way of putting it.
Ms. ABRAHAM. I can't answer that question, and I can trv to find
out the answer for the committee if you would like me to. f am not
prepared to answer that right at this moment.
Senator ABRAHAM. We would submit that in written form.
Ms. ABRAHA."\f. Would you?
Senator ABRAHAM. Of course.
[The questions referred to are located irr the appendix.]
Senator AERAHA....>.i. I am just trying to get a handle on those
numbers. Mr. Dilulio?
Mr. Driuuo. If you look at what the Bureau of Justice Statistics
puts out in its annual counts of these things, the statistic that the
district attorney ju.st cited was a 1990 statistic, the same statistic
that I have in my testimony as well. At that time, 264 of the 1,207
P.rison f8:cilities th.at she mentioned were under specific orders to
;;m1t their populations.
As to the question of what number is under Federal court order,
if you look at some of the ACLU's status reports on the sulJject and
you look at some of the other data, it is sort of like the problem
t!J.at Attorney General Barr raised this morning with the metaphysics of defining what represents an order and what takes effect
u!lder what circumstances.
The statistic is that by October of 1994, 39 States and 300 of the
:-lation's largest jails operated under some form of Federal court direction. I do not have here with me the precise break.down of how
many were overcrowding, and so forth, but that statistic I have.
The entire system was under such orders in 8 or 9 States and overcrowding litigation pending in many others.
Senator ABRAHAM. The last part of my question was this. It was
earlier suggested that no judge likes to have these under their domain, although I ?.m not sure that I necessarily agree with that.
It is my impre~sion some judges may like to have this. But be ~h8:t
as it may, the instances that we have heard about here from Michigan and Philadelphia-are these totally aberrational or is there at
least a significant number of similar kinds of problems of this type

'
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where we have v.idespread early releases, and so on? Does anybody
have an ability to answer that?
Mr. Martin?
Mr. :MARTIN. Mr. Chairman, I w )Uld like to at least take a stab
at it. I think in answering that, it cepends on who you ask. I am
just totally blank.
Senator ABRAHA..'l'. I realize it is obviously tough. I am just trying
to get a feel, though. Again, it goes back to the question of how ~e
rious the problem is. Obviously, we have now got a sense that qmte
a few States in some way or another are operating in response to
court orders and consent decrees. But my quesi;ion is, are these two
aberrational or are there other similar instances where the remits
of these have led to widespread ear:y release or other sorts of responses that-Mr. Cappuccio, do you want to answer that?
Mr. CAPPt:CCIO. My knowledge is a bit out of date because I have
been out of government now for almost 3 years. But my sense was,
while there were a lot of States involved, we have pretty much
talked about the worst States, and I don't know if I would call that
aberrational, but it is not the norm either.
TI.ere is one theory, though, which would broaden this out even
more, and that is I am not sure the problems we have talked about
today are necessarily limited to prisons. You know, if you h2.d
AT&T and the telephone companies in here today, they would have
some view 6n consent decrees, too.
One of the things that the committee may want to consider is
wh0ther there isn't another sort of broader bill in here somewhere
where we generally think about, when Federcl courts get im·oh-e~
in remed_ying any Federal violations, how for thoy ;;o and when you
reopen them.
Senator BIDE:-<. We could/ut busing into that category as well.
Mr. CAPPt:CCIO. You coul . In fact, I guess the Supreme Cot.:rt
has had a couple of cases on thc.t recently.
Srnator ABRAHA..'l'. Any others? Mr. Gadola?
Mr. GADOLA. Senator, I don't think th~y are aberrational at ail.
I can cite two examples from the State of Michigan, neither of
which is a CRIPA lawsuit, but I think they both demonstrate the
longstanding nature of thes:? lawsuits and the inability of the State
to get o;,:;. from under the aegis of judicial control.
We have a class action lawsuit brought on behalf of female inmates in the State of Michigan, the Glover case, which has been
extant since 1978; a companion to the U.S.A v. Michigan lawsuit,
Haddix v. Johnson. That lawsuit, in front of a different Federal
court in Michigan, has been around, as U.S.A. has, since 1984, and
the judge presiding over that particular lawwit recently indicated
that he would expect that case to continue into the year 2000. So
I think this is not aberrational, at least not in the case of Michigan.
Ms. ABRAHAM. I think also, if I may, Senator, there <lre a couple
of other States, I think, that feature-besides l\fichigan and Pennsylvania, Florida and Massachusetts. I think there is a court order
now that applies to a jail that has been closed in Boston. If vou
would like me also to submit some information about the fact
that-ob\'iously, we wouldn't come to the Federal Government to
ask the Senate to act on a bill that would apply only to State issues. Some States have limited the effect of consent decrees. Sorr.e
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of them have outlawed them because they don't want them. They
want other kinds of ways to fix this problem, or at least address
it.
I know that if we didn't think this was an important issue-if
this was just an aberration for Pennsylvania and Michigan, we
wouldn't have been working for over 4 years to get something done
in the Congress. This is something that I think this whole country
is going to feel the pinch of, and it is either because of some perception on the part of prisoners interpreting Supreme Court cases like,
you know, Monroe v. Pape in the 1960's or the Civil Rights Act, and
so forth.
Anything that you are going to allow prisoners to take advantage
of is going to necessarily involve the Federal process because I
think their ch.ances of success in the Federal process are much likely of success than the State process, and I think that is where people look to go. I think after we give you some information, you will
find that we wouldn't be sitting here today if we felt that-I can't
speak for Michigan, but I think I get the drift of what Mr. Gadola
was saying. We wouldn't be here if we were the only two States,
and neither would all these people behind us be here.
Senator ABRAHAM. Well, we are just going to alternate rounds
here and I have had more than my share for a while, so let me
turn it over. Senator, did you want to make an opening statement?
Senator BIDEN'. No. I would like permission to put my opening
statem~nt in the record, if I may, Mr. Chairman.
Senator ABRAHA..\.f. Without objection.
[The prepared statement of Senator Biden follows:]
PREPARED STATEMENT OF SENATOR JOSEPH R. BIDE.'1, JR.

Today, the Judiciary Committee convenes this hearing to discuss a r.:irnber cf issues relating to our Nation's State prisons and co:inty and local jails.
As I have stated at every judiciary committee hearing we have convened this year
relating to the crime issue, it is my hope that we will build on the achieve:nent.!
of the 1994 crime Jaw.
It is counterproductiv" to retreat on last year's progress--0\ll' at'.cntion now must
focus first on achie,-ing full implementation of the crime Jaw-including t.'1e various
prison provisions--and on identifying additional areas, not addressed in that law,
where action can be helpful to the fight against c:ri!Ile.
The 1994 crime Jaw conU.ined the first-ever direct Federal grant program to help
States and localities build and operate prisoll.!1-prn-iding $9.7 billion over s:.X yea.rs.
all fully paid for by eliminating 272,000 Federal bu.-eeue..-nt.;.
The overriding goal of the prison grant progran was to help States take t·iolen:
offenckrs off tM streets and l<eep them behind ba1·s for as umg as possible.
The law prorr.ot.es this goal in several ways:
• First, almost $4 billion is !!et aside in a progrru:i designed to encourage St.ates
to move to a "truth-in-sentencing" system modeled on the Federal sysU!m many
of us worked on years ago. The program would require that States keep all second-time violent offenders in prison for at least 85 percent of their sentences.
lntimately, I hope the States will move to keep all ,-iolent offenders behind ban
for at leut 85 percent of their sentences, just as we d~ in the Federal system.
But right now, States are keeping offenders behind bars on a\•erage for only 48
percent of their sentences.
But the cost to the States of nearly doubling the amount of time prisoners spend
behind bars is, to put it nilldly, !>Uggering. I am told that requiring States to
keep all violent offenders in prison for 85 percent of their sentences would add
approximately $6-0 billion over the next five years to their prison costs.
It makes no sense to think that States will spend $60 billion \o get $4 billion from
the Federal G<lvernment. For this reason, we set a more modest-but attain-
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ebl<>-goal in t..'1e 1994 crime law. we reesoned that it would be better to offer
help States could afford to accept, instead of an empty promise.

• ScC'C"d, the law f;ives the S:.ntcs t..'1e !lexib:J.!ty to build eifoer secure prisons. or
military-style boct ce.mp prisons for non·\"lolent offenders as a cost-<!ffective
means to free-up expeilSlve prison cells for \iolent criminals.
Based on t..'1e most.recent data available (1992), we know that almost 30,0CO do.
lent offenders do net spend n day in prison because there is no space for them.
At the same time, 160,000 non-uio!.er.! offenders are taking up secure prison

Tu!''h°:~bi!ity prmidiod

by the 1994 crime law allows St.at.es to maximize tJ:eir
prison dollars by mo\':ing these non-\iolent offenders to cheaper space-making
room for more 'iolent offenders.
• Third, t~e law gives States the flexibility. to support t..'1e operational costs of
;:risor:'.>--'.b.:s is particularly important bec.suse S0"1e States have prisons built,
but no fur:ds to open them.
• Fourth, the law also requires consult.a'.io::i between the St.ate and counties and
local goverrunent.s-because the Nntio::i's jails are run almost exclusively by
c.ounties and cities;
• Firially, the law requires assa.""2.n::es
.
t.r...e.t States deve!op correctional plans
v;;,:.::1 rc:·c&-iZe the rights and needs of c..~e vi::tiras, trrin co::-rections officers
i::i dealing with violent prisoners, put prisoners to work, educate prisoners, treat
drug-addicted prisoners, and es8ess the danger p>isoners may pose to society
befo~ they are relea8Cd;
Earlier Hus yeer, the House pas8Cd a bill-KR 667-which would change many
of these features.
Most notably, it e.dded a new "truth-in-sentencing" standard, the effect of which
would be t..'1at few States would qualify for any of the dollars. Just how few is made
starkly clear by a Justice Department report released this week.
This report, "Violent Offenders in State Prison: Sentences and Time Served," is
based solely on data pro\ided by the States themselves. The report indicates that
only 1 cf the 27 States that provided data WO\!ld meet the new standard proposed
by House republicans-and that is my home State of Delaware.
New, perhaps other States wh.ich did not report information could clear the new
hurdle. But, based on the data from the 27 Stat.es-whia reports ths.t violent criminals serve 48 percent of their sentence-it does not seem likely that many of the
no:·H·epcrtin.g States will meet this new test.
This he~:ig will also address some key issues relating to litigation by prisoners.
PJJ of us want to keep violent offenders behind bars fer as long as possible. And
all of us want to limit frivolous and abusive pri.soncr lawsuits.
In fact, a pro,ision in last year's crime law gave States eddoo authority to dispose
of prisoner complaints before they could be filed in Federal court. This year, we are
faced v.it..'1 several additional proposals to limit prisoner litigation, and I believe we
ehould t:tl:e a close look at them.
One of t..'1es.e is a r:e"' pro;>0sd designed to W::oit t..'1e sco;:e of Federal court invc~vement in prison conditions b...-;ouita, about which I hove ~rio"J.B aue.stior:.s. The
eighth amendment to the constitution, which prohibits cruel ar:d unuo:u&l p:.:r.ishment, de!L-ies what conditions are Unae<:ept.sble.
The co:.irt.a have the responsibility of determinin.<! in specific cases whether thet
~dll.rci is ''_et. And, where there is a violation of ihe eighth amendment, our Constitutio:> re:;:'11res the courts to fashion a remedy.
.Th<: prope>sed legis!ctio:> wo-.tld limit the co-.rrt8' traditioncl role in correcting const.:tutional 'io!atioru. I ;c..iestion whether this is appropriate.
l am also concerned L>.et this legislation wo:ild appear to tcrrrJnate cris:.bg co:iO<!nt decree&-<:o:itracts between litigants e.::id the State!>-£.nd would severely limit
any future co :;sent dec:ra-s.
All of"s wwt to help St.e.tes '=i'""'" t!ie effective::iess and efficiency of the:r JOrioon systems.
th!"e:;ten
us. All of \l5 want to see violent offenders in jail where they can no !·ono;cr
I look forward to dis..."USSing how best to meet foesc i;oa!s with our v.-i::iesses
today. Thank yo:.i and welcome.

Se?ator BIDEN. Let me c:impliment you on conducting these
heanngs. You have only been in the Senate a little while now and
you have impressed everyone, including me, with what is not always the case with us who come here, your thoughtfulness and
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your insight on a number of these problems. I compliment you on
that and the way you are conducting this hearing.
As I said, I am sympathetic to this legislation. My staff will be
checking out-Lynne, you have enough problems without having to
do our work for us and figure out what the rest of the Nation is
doing. Anything you have would be helpful, but we can find out 1:he
answers to the questions that were just asked.
. I would m~e. the point that Mr. Watson ma!3e abou~ the change
m tone of poht1cs today. In my State, there is a majority of the
members of the State senate who have petitioned and introduced
legislation and cosponsored it to bring back the whipping post. So
if anybody thinks that in my State-by the way, we had the whipping post, where you actually got strung up to the post and got
whipped in the courtyard in front of everyone else, until the year
1968. I think the last whipping was in 1964, and there is a call to
bring it back. So, if anything, a kinder, gentler, more prisoner-oriented mood does not prevail hi my State.
So I have clean hands here, I want to talk about two things here.
One is how the STOP legislation fits with truth in sentencing, because they do relate in terms of impact. They don't relate in ter:ms
of the law, but they relate in erms of impact.
I want to make it clear I a; : a little like Brere Rabbit on the idea
of the Republican proposal fc truth in sentencing. You know, d1>n't
throw me in the brambles, ut if you do, Delaware ~ets all the
money. So I want to be real '.ear about it. We do our JOb in Delaware and we do meet the s· -percent requirement. \\·e don't have
to build any more prisons to ·et the money, and if you make it an
85-percent requirement, I p: mise you we are going to get your
money and we are going to tr - very hard to get it.
I want to be up front abo:· : that. I make no apologies for it, so
no one later says, well, Bide . didn't fight; even though his cri:me
bill didn't have the truth i sentencing, Biden didn't fight this
change, and it looks like the eason he didn't fight it was because
Delaware benefits. The answ;· · is right, arid right, and right.
So, having said that, let ~ e ask in a less parochial vein, J.1,,.fs.
Abraham, your main problerr ·.vith the effect of the consent decree
is the caps, right? I mean, U .t is the beginning, middle, and end
for you. You helped me write 1at crime bill. I use the example you
gave me years ago where yo:: ?Dinted out, and I use it constantly,
I think it is almost every Fri: :y, or almost every Friday, the court
of common pleas judges or s: ::ieone sits down there and they decide, you know, who do they f: ·e, Barabbas or Joesus .
I mean, they get a list of r-:·ople and they are told they have to
go down-I am not being facc:ious. I mean, that is the essence of
the problem. They have to r ~t out on the street people who are
hardened criminals who are r. :idivists who end up getting arrest.ed
again, but they have no choice because of the existence of the court
order. So I think I have an ap;Jreciation, and having adopted Philadelphia as my second city, I ·""link I have a sense of the proble:m,
but it relates to the prison car . right?
Ms. ABRAHAM. It not only : lates to the prison caps for new <>ffendera who are, of course, I- 2sumed innocent, but that cap also
affects probation violations t :i who gets sent to prison even at
sentencing.
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Senator BIDEN. It is Rcross the board.
Ms. ABRAHAM. rt is across the board. It impinges and impacts on
crime and the perception of crime in major American cities, the
prison cap does.
Senator BIDEN. Now, let me ask you a question. I am not suggesting that I wc.:1t t:J make this change in the legislation, but let
me just ask it to you. T'ne question was raised by Mr. Martin about
all consent decrees. There are consent decrees in here that relate
to conditions that nobody in the world, nobody in the civilized
world, would consider should be abandoned, and that is relate to
things like no heat in prisan cells, like guards that smash the
heads of prisoners routinely against walls. I mean, there are consent decrees relating to training for prison guards, consent decrees
relating to length of hours they work, consent decrees pertaining
to lighting in prisons and the effect dungeons, in effect.
If we altered this legislation to say only those consent decrees
which related to prison caps would be automatically reopened,
which this legislation calls for, would you have a problem with
that?
Ms. ABRAHAM. I think the STOP Act is muc...11 broader than just
consent decrees or caps.
Senator BIDEN. It is. That is why I am asking.
Ms. ABRAHAM:. I think that there are other orders other than
caps that need to be addressed, and that is why the l2;;isbtion was
drafted the way it was.
Senator BIDEN. I understand.
Ms. ABRAHA!"f. I think it would be tot.ally selfish and utterly selfservin.;; for just Phil<!delphfa, since my problem is the cap. There
are other problems across this Nation that I think STOP addresses
that don't necessarily-Senator BIDEN. But quite frankly, Lynne, the only one that puts
people back out on the street is the caps, and I don't give a damn
about tl:e rest. I just do::i't want these people out on the street.
Ms. ABRA.HA..\!. Well, sometimes, as a way of enforcing, or forcing,
depending on your view of things, reform, the caurt will crder a
moratorium on prison admissions until, let's say, something is finished; let's say the kitchen is redone or something of that sort. But
the hammer that most judge3 haYc: over prisons like mine is some
kind of either prevention of peo;ile getting in or release from prison. So, for me, and I am only Epeak:ing for me, the cap is the m2jor
problem, but there are other problems as well.
Senator BIDEN. Professor, you know your stuff in this area. You
have written a lot about it and you are well respected. One of the
things that came up 5 years ago, and even earlier, ths.t I found myself having to argue against was a similar argument that_ three of
you made today ab:iut, uinterfeifr:( v.ith the ability of States to
e_n.ter into consent decrees with Federal courts, and it went like
tr.JS.
Everybody knows that the attorney general of the State of Delaware and the attorney general of Michigan and the D.A. of Detroit
and the D.A. of Philadelphia and the DA of New York-this is
~ow the argument went--€nter into these awful plea bargains, lettmg these awful people out on the street. There was a proposal
here in a crime law-and I see a Philadelphia Congressman behind
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you; he may remember it when he was here--a proposal that said
we are going to outlaw plea bargaining, because there were a number of studies written about, in plea bargaining, the same incentive
exists for a D.A. that exists for a prison official, the same exact
one; one, their batting average, especially if they are elected; two
their incredibly overcrowded workload.
'
If we eliminated plea bargaining, Lynne, you would go out of
business.
Ms. ABRAHAM. Any district attorney who says he or she is going
to eliminate plea bargaining is a fool or a liar, one or the e>ther.
Senator BIDEN. I am with you. Now, the problem I have i:s the
conceptual one. I sat here for 3 years arguing against the attempts
of some of my friends, tough law and order folks, saying we are
going to get tough and we are going to make sure that we have no
more plea bargaining because if someone is accused of first-degree
rape, the cops must have had a reason to accuse him of that and
to allow them off on simple assault or to allow them off on ...... hatever is an outrage and t.hey are just going back out in the con::un unity. There are all these statistics to show that people with whom
D.A.'s have to plea bargain, I would argue have to plea bargain, go
out and commit <>. significant number of crimes.
Now, my question is how, conceptually, do we make the case,
professor, that it is appropriate for me to intervene between a governor, a mayor--by the way, Mr. Watson, when he ran the priso11
system in Oregon, had no authority to do anything by himself. He
may have been involved in it, but the governor had to sign o:tf on
it. He has no authority in the State of Delaware that the governor
doesn't have to sign off on.
So I am inclined to vote for this legislation, but I am thinking,
OK, I vote for this and I tell the governor he can't enter into plea
bargaining, in effect. That is what it is. How do I not turn around
and say, by the way, the attorney general has no authority to enter
into a plea bargain? Same motivation, Mr. Cappuccio, same exact
motivation as the prison official may have. Can yo•..I make a dis-nnction for me, professor?
Mr. DIIULIO. Senator, you are a special legislator because you demand that kind of conceptual clarity. That is one of the things that
I think is often lacking from legislation.
There are tradeoffs involved in all of this. I think the reason
why, if you look at the public opinion survey data on this, r:nost
peof,le are willing to have prosecutors make those tradeoffs-they
don t like plea bargaining; it is considered by many people to be the
seamy side of the justice system. But it is almost without ex:ception, if you look at the survey data, that people believe that bigcity prosecutors, like my friend, District Attorney Abraham he::re-when they make those tradeoffs, the primary value in their calculation is public safety. It is not second, third, or fifth; it is first.
Senator BIDEN. Well, let me interrupt you there. In all the data
I have seen, the public overwhelmingly opposes plea bargaining
and overwhelmingly would support legislation to eliminate J>lea
bargaining. You may have different data than I have and I would
like to see some submitted.
Mr. DilULIO. No; I would be shocked and amazed if that were not
the case.
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Senator BIDEN. That is the only point I am making.
Mr. DIIULIO. Yes.
Senator BIDEN. So the public thinks that.
Mr. D1IULIO. Obviously, in this case the public is uncomfortable
and is opposed to the notion that people are committing three and
four crimes and are getting off with one. But the reason we had
the move to mandatory sentencing, in my view, in the 1970's and
into the early and mid-1980's was because people were saying this
justice system involves an irreducible minimum of discretion.
Somebody has got to exercise the discretion.
The 10 million violent crimes committed in 1992, the third of
them reported, the 165,000 of them resulting in conviction!', the
100,0CO that went to prison-we are not ever going to have a system that is going to invest the human and financial resources necessary to go after every criminal and incarcerate every criminal,
nor would most people at the end of the day want to do that. So
C:'c:;-c:'.::i :s i:;oing to be exercised. The c;.uestion always becomes
who is going to do the sorting, who is going to exercise that discretion.
I think from my pcrapxtive, Senator, the conceptual point you
raise leads me to the c-0::clusion that most people are more satisfied
to have prosecutors exercise that sort of discretion than unelected,
uns:::~:mtable Federal judges who intervene in cru:es in local and
State jurisdictions and who do not, and this is what we are really
talking about here, put public safety first.
Senator BIDE."1. Well, I think you are comparing apples and oranges. The prosecutor is to the governor what the State judge is
to the Federal Judge. It is not the prosecutor to the judge. The fact
of the matter 18 tlie prosecutor doesn't make a deal with anyone
other than the defendant, which then can be overruled by the
court. In my State, you can make~ a plea bargain the court will not
allow to be had in my State. I don't know about the State of Pennsylvania.
Ms. ABRAHAM. Well, excuse ce, Senator. All plea bargains are
subject to the court accepting the plea, so the court must accept it.
Senator BIDEN. Right, OK, that is what I am saying. So it is the
same in your State. I just didn't want to speak for every State.
The point is the Federal judge is locatea in the same spot in this
deal between the governor and a Federal court as the prosecutor
is between himse!.f or herself a!ld the State court. The person in
question is either the defendant or the prisoner, and so I just have
great difficulty-by the way, the data I have seen-I share your
view about who is going to look at the public eafety, but the truth
is prosecutors, if yo"J. notice, nationwide have not experienced an
o;·erwhelming e~b:-ace by the American public.
All of them that have nm for higher office have gotten beate::i,
by the way. It tells you a little something about what has happened
in .tenn~ ~f where the fublic thinks prosecutors are. Now, I am not
bemg cnt1cal because am supportive. I don't think there is a single person here in the U.S. Senate who has been more supportivethere are many as supportive-of State rnd local and Federal prosecutors .as I have been. I am not making the case that they aren't
rc?pons1ble. I am making the case in terms of what the public perceives.
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In my State, I promise you the people of my Stzte would be more
certain that the governor of my State is going to protect their interests relative to prisoners than they think the attorney general
would because they know the attorney general wants resources.
They know the attorney general, which is the prosecutor in my
State--we have no D.A.'s-the attorney general in my State wants
more personnel, wants more authority. So every State differs.
I don't want to beat this to death, but I find it difficult for me.
and that is why I am so intrigued by what you have suggested, sir_
I think if this legislation lays out a predicate-and, unfortunately.
I was here when Tunney was here. That is how old I am, but I got.
here when I was 30. The predicate that you are suggesting exists,
and that is that there has to h.e a finding that there is a reaso::.ab!e
prospect that a constitutional violation exists. Then I am much !es.;;
concerned about me interfering in the State's affairs.
Here we are with this entire movement out there coming from
the center-right saying, Federal Governmem, stop dicta ting to the
States, except when it comes to morals and when it comes to stiffer, meaner, harsher, better punishment. Here we are telling the
States, by the way, you, governor-if I vote for this as it is now,
I have to go back to my governor and say I don't think you are
competent; you are not competent; I don.'t trust you because you
make deals; I don't trust you to make a deal with a Federal court
judge. There is no·getting around that. That is what it says.
That is what you have all said. You have said these guys, prison
officials-and that is what the gentleman from Michigan has implied that a previous administration, whoever it was, Democrat or
Republican, entered into this consent decree. It was a political deal.
So I have got to sit here as a U.S. Senator and sa.Y my governor,
who probably knows as much or more than any of you at the table
about governing and has an eJ::empiary record-and the one before
him, Mike Castle, and the one before him, GoYernor duPont-that
these guys aren't smart enough, aren't honest enough, aren't decent enough, aren't capable. enough to decide wheth.er or not they
want to enter a decree with the Federal court.
No governor-and, Lynne, you know this-and no mayor, I don't
care who they are, is going to let a prison official seal their political
fate for them. There ain't a one. Not a single one in America is.
going to let a prison official say, by the way, this is the consent decree I entered with the Federal court.
Ms. ABRAHAM. Senator, I am not he::-e to quarrel with you. You
know I have a great affection for you personally on a personal
level, as a Ser.ator, and for the institution of the Senate, and I am
not here to argue about perceptions. It depends, first of all, on your
view of who people really trust, and some people do trust their
local prosecutor more than their mayor and more than their governor.
Se:iator EIDEN. That is true.
Ms. ABRAHAM. Second of all, when it comes to some of these litigations, the moving party, the plaintiffs, whoever they may be, do
not move against the district attorney. They file their lawsuit
where the district attorney has nothing to do with it. It is against
the mayor or the body of goverr;.ment.
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Senator BroBN. I understand. but ~ would admowledae.
Lynne. I ha'... to make a JudcmenL Ap.ln. _I want to wte for t6ia
became I bow JOU!' ~ I nalQ do. I don't know it u well
u JOU do; not ju.It JOU. I mean JOU and JOU!' colleagueL
Ila. ABJt.\JIAx. Sure.
Senator Bmmf. I want to "fOte for this. but then la no ptting
around IL I ha'... aot to uy to nery IO'fVDOI' in the Natloli, well.
JOU know, we in tlie Senate don't tru.stJOU enough to make ajudgmat as to what la be9t for JOUl' State, and that ftlea in the face
ol nerythlnc that la happening here saying eend it back to the
StateL
My time la up. H I can jut aak one more question and then
~ we are going to hear a Jot of ~. and we have-I
didn't hear it becauae I ata.yed on the floor YOting-ebout truth in
eenteoc:ing. I want to lltate l'or the record, becaue appaRDtly I am
80 old people wouldn't remember this, that I am the guy that wrote
the Federal aentenclng leglalation. You are looking at him right
here. I am the guy that authored iL I am the guy that authored
the Speedy Trial Al:.t. No one else can take blame or reapol!Sibility
for iL I am the guy. I did it and I am proud of it. At a Federal
level, it worka very Well.
The reuon why people don't want to come to Federal anut ia
they go to jail, they p to jail, bec:auae Federal politicians, as bad
as we are, met our responaibill.ty. It ia easier to meet it than State
court folb. We came up with the money for prisons. We came up
with the money for~
The re81G11 I wrote the Speedy Trial Act, Lynne, ia I read the
atatistica. People waiting to go to bial were ~ crimes at
a futer rate tlum -people wbO were not already
and waiting to go to trial. '11uafia the reaaon I wrote the law. It wasn't born
out of civil libertiea. It waau"t bom out of any of that. They were
committing crimeL So it ia worldng.
Now, we are going to hear, ancl we have beard from governors
and State and local officia1a talking about they want to be tough
OD crime, but they don't have the nerve to go back to their officiala
and atq, you want WI to put J)e01)}e in jail, it ia going to C06t money.
They all come down here and say, looi, balance _your Federal budget; by the way, eend WI the money 80 we don't have to do this; we
want money.
My own gvvernor, Goel Jove him. a political ally, makes a B_PeeC'.h
about balancing the budget and then sap to me, you are gomg to
eend me SU m1Dion for P?Ucma. right? There ia $U million of Federal money ping to the State at Delaware to build pri8ona over the
nest 5 ,ea.ns. IJi the State ol Penmylvania, it ia probably going to
be more lib $350 million.
We have got to have a little truth in Jegialating here. H we want
tbeee folb
Jet'a pay to have them go to jail. You don't
want ua to
· it, ~ don't want WI to tab anr all your
crtme.. You want to haft local autborill'. Let the folb in Harriaburg step
ball. like they did in Tau. 'Ibey doubled them
11iDc:e 1990.
atl1l bne a problem and they aWf can't meet the
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~:my qwtion. I( in fa:t,_,.. go to truth in aentencfna
requlrlnl the Statei to come up with ueptng their folb in priecm
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for 85 _percent ol the time aentenced. and the ~ ia .C2 per.
cent--Mr. Gadola, do you know what it ia in Michigan, average
time?
Mr. GADoLA. No I don't.
•
Senator Bmar. i think it ia around .CO pen:ent. Cor:ect me ff I
am wrong. We are flllttiD£ ft now.
Hyou think you~a
problem now. JOU. wait UDtil we pua
thia truth in aen
You will not get any mooey in
Mtchlpo feclerally un
good uewa is )'Ola are going to be able
to go to your governor and.aay1 gowemor. I haYe p good news for
you and bad news. 'l'!le Feaenu Goftnunent haa a pot aC $10.2 billion out there for States to hrfe money for j>liaona. Tbe bad news
Ia. to pt our piece aC that, 7!!U haft got to double the pmon apace
in the State before you quaWy to pt any aC that. Or, eo•emur, J'OU
have got to cut in half the aentences liatecl on tlie booU.
You are even worse. 37 percent. You are not nearly aa good aa
Delaware. Pennaylvania la not nearly as good aa Delaware. By the
way, Delaware ia wonderful. Do JOU JmoW why we are wondedbl?
We have 750,000 people.
.Ma. ABRAHAM. Small State, small popu)ation.
Senator BmEN. We have the aecoDd ~Jncarceration rate-we are not proud aC it, but the aecond •
· iDcan:eration rate
of any State in America, after Tau. We are tough. We are amall.
It ia easier to be tough when you are small.
But the point I am making here ia do you f'olb, any aC :you-I
want to go down the list and just pt a Jes or a no-do you support
STOP and the Federal ~t that before :JO'l get a penny out
of the Biden crime law for priaona, you have Ro& to 1iPe 85 percent
average incarceration time for a 11e11tence? l>o you know what I
mean? H the statute in Middpn sa.J8 10 years for robbery, you
have got to have them in 8.5 yean.
I will start with Mr. Martin and work our way down. llr. Martin.
do you support it?
Mr. MARTIN. No, I don't, but Mr. c.onmSenator BIDEN.
he is ~testify iaat and I know he
doesn't support iL I know
. an Go...ernor George Bush
doesn't support iL He baa got hia
· full ~Mr. Wataon, do you support it?

wen.

Mr.WATSON.Not~·

Senator BmEN. IOU pt more money. ~ yea and we will pt
more money.
Mr. WATSON. Let me put on tba hat .. a State correc:tiana administrator. That ia one Of the pmitiom that we hPe taken unanimously, I believe. that that ia Bomething that for ~ States just
isn't worth it, ff that ia what it tam to qualify for the Fedilnl
fund&. The field isn't level Some State. ha'ft Ul 80-~ .atence
for a certain crime, where in another State it ia I2. SO to hue eecb
of them aene 85 percent ia unfair f'nlm that pe&speeti'ft.
Senator BmBN. Mr. GadoJa. do J'O'l llllpport tnlth in mient.eacing?
Mr. GAooLA. Senator, that ia ~ a aed. stattaHc that JOU.
cited from the State ol Michlpo aacl that la. I think. wb,J-Senator BIDBN. I didn't cite it to be c:ritical..
Mr. GAooLA. I undentand. but jU1t to make my point,, I ddnk
that a:pl••o• •117 the leglal•ture pUaecl and the aowemor nantl.J
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aipecl Into law truth In Mntencing legialation in Mkhigan that

would permit ua to meet that 85-percent requirement.
Senator BIDIN. Over how long a period o(time?
Mr. GAooLA.
the BO'fVDOr baa appointed a eentencbg
fEUfdelinel commJ.aion. eimilar to what WU done at the Federal
faw. They are required to make recommendation.I back eome time
in 1996; l think at the conduaion of that year. The legialature then
haa the ability to ado~ or reject thole recommendationa.
Senator BmBN. I will make you a bet the recommendation. come
back with lower 88DtenceL
Mr. GAooLA. Tbey may very well.
Senator BmBN. Which makes eenae. I might add.
Mr. GAooLA. Tbey may very well.
Senator BIDEN. Lynne?
Ma. ABlwLuL Senator, speaking for myself' and not the governor
ol Pennayhania nor the National District Attorneys
Anocl•tioa.
Senator BIDEN. I would like to see you as governor of PeDDBylva-

wen.

-- .

nia.

't.
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Ma. AB1w1AM. Well, he ia a good man.
Senator BIDEN. Right.
Ma. ABlWwil. I think the people of this country and the people
ol my State really want truth, whether it is in sentencing or anything el8e. I think they would be ~!:i:!fs the price if it meant
that they could feel free of predatory · ·
I think they are so
fed up, they are arming themselves in record numbers. They are
llC8l'ed to death.
I think it ia about time th'lt I atop having to send my cases down
to mr Federal proeec:utor becauae tfiere is pretrial detention, a trial
within 60 days, long eentences for felons in possesaion, and the
like. I would like to be ahle...to do that myself rather than having
to foist thoee caaea onto my local Federal prosecutor because our
.iaila are full and evezybody thumbs their nose at the system. So
l would 9Upp0rt it. Yee. I would.
Senator BIDEH. Praleuor?
Mr. DIIULIO. I am of the view, Senator, that without STOP or a
STOP-lib provision, truth in senten~legislation is going to go
the way of mandatory sentencing
· ation; i.e., 15 years from
now we will be talking about 37 percent here. 42 percent there, for
the l'8&IOD.I that haftbeen put OD the record here today.
That la why I do A.ppmt what the HOU88 did back in February
in aplittfq tliat pot iDoney 50 percent for Sta.tea that juat move
in the dfftctfon without hitting 85 percent. Fifty percent of that
money pes to Stat.ea to haYe tbe incentive to continue to put violent repeat criminala behind bara for longer terms, and the other
50 percent to sfve an incentive to Statee-Senator BIDEM. You know we do that under present Jaw anyway.
That la now the law, not the 181De breakdown. It la for violent of.
Cende~ NCODd time. and 80 OD.
Mr. DIIULIO. Yes; well. I think we haw
but
with jlr'Ot'iaos ebou;t the need to deTelop a more
ap.
proach to correctiom plannf~ altematifta to
and IO
on. which la not in the Houae m.

ar
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Mr. CAPPVCCJO. With the CPeat, Senator, that I am tot.ally unqualified to opine on thia-Senator BD>EN. That doem't ~ any of ua.
Mr. CAPPucclo. I would support the coocept., although I don't
necesaarily think it fa doing it the right way. Stat.ea ought to pay
for their prltona, and~ General Barr when he wu AttorDeY
General gave that apeec:h 3 time8 a week.. If' JOG are aeriou..a aboUt
preventing crime, states have to invest in pnaosu. The corollary to
that seems to be the Federal Government llhouldn't giYe money
away to the States if they are not going to uae it to lock people up
and
off the street.
That · said, it strikes me that there ia a bit of a chickenand-egg p lem here, and you have alluded to it. You can't get
more money to lock people up until you have locked them up, at
which point you probably nm afoul of all se>rta Off Federal decreea.
We have to figure out a way around that problem.
Senator BmEN. That last was a liWe gratuitou&-afoul of Federal decrees. All you have got to do ia build mo~ prisons and ahe
has got no problem with FeCieral decrees.
Mr. CAPPUCCIO. That is right. You have -to come up with your
own money.
Senator BIDEN. Right.
Mr. CAPPUCCIO. I am not sure that one ntle Cor every State is
going to be feasible. With that, I support it.
Senator BIDEN. I thank the Chair for allowing :me to go over my
time.
Senator ABRAHAM. Before we proceed, I would like to just also indicate that we have entered into the record a correspondence at the
request of the chairman of the committee that was sent to him
from Michael Barnes. who is the prosecutimg attorney in South
Bend and President of the National District .Attonieys Associatim..
with respect to this legislati&n, the STOP Iegielation.
I also would just observe-I may or may not be right about this,
but I am sure that the population of Delaware is one reason that
you have reached these standards. But from what Lynne Abraham
has said, it also might be the case that if I was planninc criminal
activity, I would not do it in Delaware. I Wt>Wd go to Philadelphia
where it sounds like things are-Senator BIDEN. Unfortunately, they a.re coming from Philadelphia to do in Delaware.
Ms. ABRAHAM. Senator, we will give your normal get out of jail
free card, which everybody has in Philadelphia. [Laughter.]
Senator ABRAHAM. Mr. Cappucx:io, let me go back to the consent
decree issue one more time. Senator Biden. f'ollcnwing up on aome
of the earlier questions, raised the question o£ hoW' much authority
States ought to have and why we. in an era in whlch we claim we
are going to try to relinquiah more Federal authority and let States
do more things for themselvea. would be considering this type of an

keesem

apf~:; the thing that brought me initially to this issue and I
gueaa drove home to me the importance of at least hearing more
about it is the upcrience we ban had in Michiga.n bec:auae there
the State doesn't want to be part Gfthe conaent d9c:ree. and neither
does the Department-or at leut u ol 1992. did the Department
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of Justice. So, surely, it would eeem to me. and I would like .)'Our
comments. that when both DOJ and the State and ita ofticiala have
concluded that the conaent decree's ~ have been met, that
ought to suffice. it would seem, to brmg it to an encl It hasn't, but
I guess I would like your thoughts on at leut that exception.
Senator BD>EN. That is a good poinl
Mr. CAPPuccto. Sure. I agree fully. I think the importance here
is to keep in mind the framework and the perspective of a Federal
lawsuit and what is a Federal lawsuit. When I was at the Department. I kept saying to myself', what do you need to do? You need
to remedy real constitutional violations. You need to get in there
and th it and when you are done, you need to go home because you
are not in charge. That was sort of the mind set that I had, though
I am not 1Ure it is always the mind set that has prevailed at the
Department of Justice.
In the case of Michigan, what we saw was it was really undisputed that an enormous portion of what the original consent decree
am!red was not longer at issue. I forget the particular provisions
that were involved-fire safety. I forget whether medical was covered or nol I know mental health wasn't.
The philosophy of Attorney General Barr, consistent with what
I said and consistent with the Supreme Court's decision in Fruman v. Pitta, is as aspects of the system come into constitutional
compliance, let them go. So what we tried to do in Michigan is say,
all right, there ia no dispute as to these 4 categories; that is it, it
is over as to that, and we will just have a separate settlement
agreement/consent decree on the other thing.
The idea that some Federal judge thinks he can say no to that,
I think, ia offensive to the notion of judicial power in article III.
Again, it goes back to a lawsuit. When the parties to a lawsuit decide the controversy is over, it is over. It is not up to that Federal
judge to keep it going. I think he had no authority to keep it going,
ancf I am deeply, deeply saddened and disappointed that a couple
of daya a.ft.er we got thrown out of office the Justice Department
for some reuon flipped position on this. I think that that is disappointing.
Senator BIDEN. Can I interrupt on that point?
Senator ABRAHAM. Sure.
Senator BIDEN. But it is on point, Mr. Chairman. In last year's
crime bill that we passed so much of it, a lot of people aren't
aware of the specifics of it, and you may or may not be. In title
18 of the law now, section 3626, subsection (c), refers to periodic
and it saya, "Each Federal court order or consent decree
to remedy an eighth amendment violation shall be ret the behest of the defendant for recommended modification at a minimum of 2-year interval&" That is now the law.
Ms. ABlWIAK. Well, it doesn't define what "reopening" means.
That ia one of the problenul. It ia a little bit mushy.
Senator ABRAHAM. That waa sort of the direction I was kind of
going to go in here because I know that there was an effort in the
1994 bill to try to addreaa the early re1eaaee and some of these conaent. decree problema. We are ~= to try to figure out whether-it ia early in this process,
·
y, but whether or not peo-
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pie who have to deal with this on the front lines feel that we have
gotten to the point that we have addreseed it efrectively.
Could at least Ma. Abraham and Mr. Gadol.a and anybody elee
who would like to, but you two obvioualy have been right in the
middle of these-Ma• .ABRAHAM. Well, just briefly ab<Ktt the 1994 crime bill. the
crime bill of 1994 addreaaea eighth amendment claims.. There i8 a
difference between an eighth amendment claim for sentenced prisoners and a due process claim for pretrial detainees who are incarcerated.
In looking at that act, the lan2Uage ia aomew-hat ambiguou.a and
it doesn't really specify what is
for relief and it doesn't define •reopening." The problem ia that for Fede:ral judges who are
inclined to do what Mr. Cappuccio said-OK, fellows, you have accomplished what you have set out to do and now it is time for you
to pack up and leave-that is fine.
But, unfortunately, there are a number of loopholes in the act
and judges who are not so inclined to say. OK, you have accomplished what you have set out to do, go home-they, will find the
loopholes in the act, and that is why we are back here. We wouldn't
be back here in light of the crime bill of 1994 if there weren't what
we perceive most respectfully to be an ambiguity in language and
a need to make certain definitional changes in tightening up. We
wouldn't be sitting here today if we had the problem solved.
Senator BIDEN. Lynne, have you made a m<>tion to go back to
court to reopen since the crime bill?
Ms. ABRAHAM. Well, I have to tell you something interesting.
Senator Biden. The answer is yes, but I have heen found to have
no standing because the prisoner sued the former mayor.
Senator BIDEN. Right.
Ms. ABRAHAM. On top of that, in light of what Mr. Ca.ppua:io
said, not only has our Federal judge in question had a new prison
built, which was--I am not arguing that we didn't need it. We did,
but she had control of the whole FE:deral courthouse that was built
which doesn't have one prison cell in it. Her name was on the bond
indenture. No change order could be entered. She decided. where
the flag poles went, whether the furniture got acotch-gUardedtastic.
Senator BIDEN. I have got that, but could the mayor file? Does
he have standing, the present mayor?
Ms. ABRAHAM. The mayor ia stuck with the consent decree. He
has attempted to get it changed.
Senator BIDEN. Has he attempted to reopen under the new law?
Ma. ABRAHAM. Oh, sure. We have been fighting and fighting and
fighting. Of course, as soon as the crime act came down-as his
promise was, the veey day that the crime bill was signed-we were
in Washington for the signing, aa you remember-the nm day, he
walked into court and filed a motion to intenene_ But, you see. the
judge isn't really moving quickly on it. doesn't have to because
there is no time limit on it, and slie just puts the motion aside and
doesn't rule on it.
Senator ABRAHAM. Would other& want to comment on the new
bill and what we need to look at or what your experience has been?
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Mr. GADOLA. I certainly would. The problem that Mk:hlpn facee
ia that the standard we Would have to meet to pt out frOm under
the control ol the Federal court in our CRIPA l&wsuit la not a constitntional standard. We would han to aatisfJ the court that we
haft eatlst'actori.ly dealt with the very detailed requirements of the
State plan for compliance and the auoc:iated orders; in other
word.a, all o( the minutia that I think you, in particulari Senator
Abraham. are familiar with, and some Of the things that detailed

earlier.

So it ia not enowdl for us to aay that we are complying with constitutional standaMa. We would baw to satiafy the court that we
have dealt satiafactorily with each one of these individual myriad
State plan ~ts. There ia a ~on dealing with sanitation in the consent decree and the State plan for compliance. Now,
it ia not good enough for us to say or to agree with the Justice DeJ)8rtment. ~tly that the State of Michigan is not violating
the constitutiOnal rlghta of any inmates with iegard to sanitation.
Bather, what we would have to do ia satiafy the court that the tem~ of the water in the showers is a certain temperature. and
OD and OU, ad infinitum.
Senator ABRAHAM. Mr. Cappuccio? I am juat going to So down
the line here if there are any others who want to comment. We will
ju.et start over here with Mr. Cappucc:io.
Mr. CAPPucclO. I think Mr. Gadola put his finger OD the problem, and part of what I tried to tallt about in my open4lg statement ia one of the ~ we have to control with coment dec:reee
and. again. I am not m favor of aboliahing them-is that openended standards in the c:oneent dec:ree end up replacing the constitutional standard.
What I think we need to find a way to do is to say, after some
period
when this baa been aoing o~ it can't So on any
loDpr
and it is an lm~t"unfeea, the Constitution is
being vi
or the minimum isn't met. I think that ia what rule
60(b} requires ~z· but not every court ia in agreement with me
OD tbia, and I
·
if Congress made that clear, it wouldn't be a
radical change. but. boy, it would be an important one, and that
ia if. at any time, Mr. Gado1a can come into a court and aay here
la oar mdence and we are not violating the Constitution, you have
Sot to let bime.- You have got to let him go even if one of his predeceaora waa Silly enough to agree to a lot more, including profeaaionally trained barbers and bot water temperatures within 6 deil'8119 of 110.
Ma. ABRAHAM Chunky peanut butter.
Mr. GAooL.\. And chunky peanut butter.
You kn.aw, you have got to keen :your 8J8 on the ball. The ball
ia remed • c:onatitutioDal vioJatiOna. and at 80JD8 point if he can
come in~ say I am not in violation of the Con.titution, that
ought to be the Jstandard OD reopening and he ought to be let go.
Senator ABllAlwl. Mr. Diluliof
. ~· DIIuuo. I think thia brings ua right back to Senator Biden'a
indaive conceptual queat.iCJ!l. I mean. t.ru. r;!Iit:!,~t to the
heat of i_t. OK, bec8uae what ~ OD
which was
when Judge Shapiro ruled OD the motion. was it that this la not
good enough; Congreu cannot do whatever it wants. The lmplica-

=

tion, I gueu, was that the Federal .fudJc:iary in tbeee cases might
be able to do whatever they wanted. I don't Imcn... but it la the context here we are talking about.
When the proeecutoni exerdae d.iac:retio.-i. you encl up with fewer
violent repeat c:riminaia in euatocly and fewer costa.. When the
judges exercise discretion, you end up with fewer violent and repeat criminals in cuatody and higher COllta.. That la why. getting
back to the question asked earlier by Senator Abraham. the~ STOP
provision or a STOP·like ~OD deals mainly, in my view
through the prison cap prcmsion with public aaf'ety. but it goea ~
yond public safety and would restrain the growth in CO&t8 that have
occurred as a result of the interventions.
I mean, the Texaa case is, I think. a perfect eumple heft!. Be..
tween 1980 and 1994, the Texas priaon population a6out doubled.
Yet, real inflation-adjusted cost per prillOner went up tenfold. Now.
in those increases you see the influence of the RUiz orders. as I
think former Teus Dil'ector Lane Mceotter, who is sitting here in
the audience today, and others would testify. So I think that is why
the 1994 crime bill provision didn't quite do the trick. I think it is
clear that that waa not medicine that waa Btrotul enough.
Senator ABRAHAM. Mr. Watson or Mr. Martinf
Mr. MARTIN. I would add one element to Mr. Cappua:ida recommendation, and that is, in addition to the constitutional find..
ings, that there is a reasonable ezpectation that that constitutional
condition will continue. That simply would be a codification ot the
current Freeman and Dowell cases that, as you know, relate to desegregation. If there is a reasonable apectation that that will remain constitutional, then it is time for tlie Federal court to fold its
tent and go home.
Senator ABRAHAM. I have an awful lot of additional questions
and we have a whole additional panel. ao I am going to turn it badt
to Senator Biden here and submit a group of additional questions
to all of you because I do want to get J10Ur thoughts oa. how we
ought to proceed on a number of other matters.
·
(The questions of Senatot Abraham are located in the appendix.]
Senator ABRAHAM. Senator Biden?
Senator BmEN. Mr. Chairman, you have already been generous
with me in the time you have allotted. I will not ask any additional
questions to be answered now. I WO'Uld ask one broad question to
each of 1.0u and, with your permiaaion. Mr. Chairman, I would lib
to submit some questions in writing.
Senator ABRAHAM. Please do.
Senator BmEN. My broad question for :you to contemplate to answer in writing, and I will put it in writing as well. is ia there a
way to remedy without the ac:t the mciating eec:tion which reads "'reopen• along the lines which appeal to me ~ much which Mr.
Cappuccio said, and I tho~ he was nodding his head in agreement with Mr. Martin's additional suaestion.
It seems to me we may be able to fii what ia really in
craw, including mine, the problem of the court ataJing on long after
it baa outlived' its reaaon for being in"fOhecl in the lint instance
I don't know whether that can be Clone. I hoe no pride al authorship about that, but I am open to and would in'rit.e any augeatioaa
you have.
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we can argue in the altematift. We

are trained to argue in the altem&tf.ft. 'lbia in DO way ~
if )'Oil answer that question f!illy, JOUI' Yiew that }'Oil are for the
act and not this aborter fix. But if ~ c:andwle that a more targeted fix may be workable. then I Would appreciate your in~L It
may~do
all
want. but can we improve aubeedion 2. "Periodic Bao
I ·
Lynne mabll a point about what conatitut.es reopening
and. to put it another way, when you can doee. Mr. Cappicdo, l
agree with you. It eeema to me t4at an attorney general, a di8tric:t
attomq, a ID&J'Ol", or a governor abould be able to go back into
Federal court and say, look. there are no existing constitutional
violationa; notwithataildin that the COD81Dlt decree went beJond
that. we want you to reopen this and we want you to fold your tent
unI..a you conclude, judge. that there ia an existing constitutional
violntion.
Due proceu can be a c:onatitutional violation. I am not hung up
on it being the eighth amendmenL You may be correct that this
should have aaid--=-it 88.JB "'nm1edy any eighth amendment violation,'" and it should say "'remedY any constitutional violation.•
There may be ways to fix iL I would just like you to look at iL
I thank )'OU. Mr. Chairman, and let me say that I am very, very
parochial. .We are really proud of Mr. Wat.son. He baa brought
some. real talent and a:pertiae from the West Coast back to the
East Coast and we appreciate him being there for real.
Mr. wAT80N. Thank JOtL
[The questiona of Senator Biden are located in the appendix.]
Senator Amwwl. I want to thank the whole panel ?oth for the
lc;ng period of time you hue been willing to sit througb today and
for
in.sighta becP.uae this ia very beluful particularly, I think,
to
of ua who want to aee if we can't handle this problem in
a way that ia aatiafectoey to all. So thank you very much for com. and we will diamiu JOU at this time. Thank you.
~ I would like to propoee ia this for eome of ua who have
been sitting for quite a while here, and I know there are a few who
would like to take a brief break. I think what we will do is reconvene with the nezt panel at 2:45. We will stand in recess until
then..

tC

(flec:eu.]
. Senator Alnwwl. Before we start this panel-Senator BJDBN. Mr. Chairman, I apologise for keeping you waiting. I didn't know you were waWng on me.
Benator ABlwWL I waa. and 1 would explain to our panel and
those few rernajning guest.a here today that we have Boya Nation

in town.
Senator BIDBN. In light al put history, I figured I may be speaking to a future PreBident, 80 I wanted to be very polite ao they remember me. The only commitment I ever ask from these kiila ia
that when I bring my granddaut:; bf ~ from now and they
are told by the1i aecretary Joe Iden ia in the outer oftlce theY
won't say ;J'oe who? That la the only Ct""'mit.ment I ask and I have
got that commitment. 80 I apologize for holding~ up.
Senator ABJwwr. Before we begin the panel, I just want to aay
we are trying to corer MTera1 cUvene, uDrelatecf to tome extent
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Aa most oC you are lawyen,
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topica here in thia panel .11l8t to gift a little ~. when we
made the initial deci9ioa to bbe at Jeut one bearing on prieom.
the legl.alation that wu earlier diBmrr ed in the prerioaa pranel oa
STOP was in the forelront aC oar tbinking. But. u we Dioftd toward having the actual hearing ft.el( .,. Dee.eme aware al Tarious
other bllls and interest. that were oat 6-e. including the issue al
privatiu.tion, the iuue al work in ~ and 80 on.
It waa my fear that if we didn't inci...U. an opportunity for 80IDe
of thoae topics to be diec:IJued heN toclay. we COuld find ounehe8
getting nearer to the end al the ~ Yithout ever ~ had a
chance to have at leut an ~ for INIOPle who care about
thoae i.rauea to be heard from; and 80 that 1s What we are teying
to do today.
We have on thia 'P8D8l Ma. KMh1Mn Fin~n. who la e:uc:uthe
director of STOP; Mr. Lane Mceotter, who la the euc:uthe director
of the Department of Correctiou for the State al Utah; Andrew
P~ Thomas, who ia the deputy aUcmle.Y general al the State al
~:ii Dr. Timothy Cole. Who. la cbairman of the Board al
W
ut Corrections Corporation; Kr. Andy Collim, who la di.
rector of corrections for the State o£ Teraa; and Mr. Zee Lamb, wi:ao
is chairman of the board al
ft!IDJl!iMiooen for Paequotan]r.
Count,Y, NC. If I got that right.
is definitely moving in a good
direction.
We will begin with Ms. Fhmepn. and I want to thank JOU. for
coming and a1so indicate that Sei>ator Mack had ~to be here..
In fact, had we been operating oa. our 1loped C o r l e earlier,
he would have been here and ia Yf!rY aany that he couldn"t be with
us to introduce you and make aome OM"""""'ta. He had nery intention of coming and wanted both to c:GMeY his regret to JOU and to
have the statement that he wu prepared to mak8 inserted into the
record.
[The prepared statement al Senator Mack follows:]
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I would first lib to thank Seadan Bddl ad AkUam IUld tbe adi.1- _ . . .
o( the .Judiciar.J ComJniUee I r ........ Ille D
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today to introduce a l'riend vi mine flwDrila
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need to tab a towzh ~to_. Mlial(m cmNllt csim9 cmi& DUrias -lime
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~ an. be st- • life .atmce ... baatinc and rGllbillS • pnput
- . I will fcqlt the f'ace al llmaDM Ct:tcnh1d, wbo Wd Ille Gl her
~ wbo-cdmlilal wbo-oat - ~.
- - . I will ·~= 1- the pW' ap1
' to 11)' tbe t.mil7 al BftlJn
Police d&lr wbo - ldlW 11)' Ul ~ rallall cdmlDl1.
aan.-.a oft'~
Tbe eadJ nleMe c:rWa ... . . - - ~did haa clllt - d u - tbnlr
tbnlr .a&t7 uad tWr-., .. n-ernlt,, n-tr7 and~ crtmmai..
It'• wrmc- It haa to titlOf.
.
.
ID 1987, tbe JUlll:lcl ~ ........... tbat 83 ,_.at al Ammmm - i a
be ~ fla 'liolmt mm. at lallli- ha tWr ~ 25 ~ -W be a ft>
tim fl at - - three ...... en-. n-r. - - - .,. .... ,..u,,. .... DatioG
wbida calla Ii.if tbe "land fl the ha.• How can - be tr. wt.. than 80
~fl-~ wlD be ftilaadJ ~~ ..t -paint ha tbnlr li-1 Tbe
OaJ.7 _, thla Daticm wlD be able to ......
cUJtmally, and lpirituaJJ;y
la if people lift ill llll mwb-i iD Wbicb prasrw ia pollPihla. the r..r fl crime
para0w peop1e uaa lltilllm tbeir u.mt;y to ream beJaod ~ and fDto their
"""""Dq to ~ Frwlam ii the _,. fl .il human prcllrW; but then ii DO
rr..iom in the 'midlt fl....__
8. 3, the ~n m- lliD, prwldma ua incenthe to tbe ..... tlO keep tbe
behiild ban ... at .... 815 ~ fltbllir---.
Tbe bill pnrftdm Mcljtimel ftmd9 far baiJdinc pm.. to
wbida bnplemeat d*e ~ atandarda. Let - J'llU. thil ia not llll UJlfunded mandate an the ....._ It ii a ..aluntuy imentiw snmt for thme at.at.
wbida dedcl. to r-1ly rt taasll an en-.
Bued m _. arr- bi 11arida, I haft DO doubt that JDaD7 atatee will riae
to the
-- - In 1117 9SIDp
. . . . TurnDis
due to tbe
~
eft'orts fl
and
her
wpniutim
Oat
~ tbent haa . _ •
c.iI to keep '9ialent oft-end.. oft' the RreeCa and behind bera. I will Jet Kathleen
her ~;c.~·but -W lib to~ JOU with wne bac:qrowid on
the lCCCID
which haw._ made in PlaridA.
In preparation far the 1994 election, Slap Tumillc Out ~ • grawwta Ol'pnintion in Florida, caUect.ed Ui0,000 bellot 8ignatura Car • referendum to
end earl7 ""-. ~ the dear .uppod al F1oridiam tar toudler crime -rc.-t. Thia put-A¢!. liath and Senate paJllleCi l:illa which require
to at - - 85 pscent al their 9"11- nDa Hci"•tion be_law in lam.
M I 8lid -mer, much fl tbe
wbida bu -.,_ made ill F1arida can be
llttrlb!lted to the efbtB al Kathlem
~and Stop Tuniing Out~ She
ii ~ friend uad an inapi:ratiall to ua all; and I am tl:iril1ed to lie able to introduce
her to the COiiiiDil1w toclq. I kmw that Jllll will be u moved by her story u I,
and IPO 1D111l7 CJdis Flaridiam, ahead7 haw hem.
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Senator ABJwlAK. He also just asked me in introducing you to
mention and make note of the fact that you are the founder and
executive director of Stop Turning Out Priaonera. a succeasful
graaaroots organization in Florida. In preparation for the 1994 election. STOP collected over 150,000 ballot signatures for a referendum to end euly reJeue. signaling the clear support of Floridians
for tougher crime enforcemenL
Just thfa pa.at April. both the Stat.e Houae and Senate in Florida
pauecl billa which require criminala to serve at least 85 percent.
a number we have beard about quite a bit in the last panel. of
their 11e11tencea, and it became law in June. Much of the progresa
which bu been made in Florida, .. Senator Mack would have said
were he here, can be attributed to the eff'orta of Ma. Finnegan and
the organization which abe bu put together, STOP. So we Welcome
you here today.
I will just aay for the IJ8Del'a information we are probably going
to have to end at around 4 p.m. today. So maybe if we could limit
the opening atatementa to about 5 minutes, then there would be
adeqUate tjme for ua to pt Into some quest1ona thereafter.
Ma. Flnnepn, if you will begin, tbaDk you for being with ua.

~

PANEL CON818'1'1NG OP DTBUIZIN J'INNBGAlf, DBa1nVE J>I..
RECTOR, STOP 'l11BNING ovr P1U80NZ118; 0. LANE
McCOTl'EB, BDCt1DVE .Dilim, Ul'AB DBPAJt'DIENT OP
COllRBCTION&s .ANDU:W r&I RJift ftlOIU8,. DZPOtt A'JTO&.
NEY 0BNEBAI. BrA'l'B OI" All:DONA; TDI01BY P. COLE,
CllAlBMAN, WACKBNBU'l' COllllBCTIOM8 COBPOJIATION;
JAMES A. COLLIN&. &UCVl1YB DIRBCJ'Oa. TaA8 IJBPABTMENT OP CBDmiAL JUB'l'ICB, ON BBllAU' OF TBB AJIBB.
ICAN COBBECnONAL ASSOCIATION; AND ZEB B. LAMB.
CllAlBMAN,
BOARD
or COUNTY COIODSSIONEBS.
PASQUOTANK COUN'IT, NC. ON BBllALP OP TBB NATIONAL
ASSOCIATION OP COUHl"IB8
STATEMENT OP KATllI.EBN FINNEGAN
Ms. FINNEGAN. Thank you ve:ey much. Senator. Becanae of Florida's revol~ @~ of iJtjuatice. I bear the ecan of a crime 'rictim.
Because of early release, my life was ahattered.. I would like to
share With you my story.
In 1985, I became a lawyer_ I beJined in our 9ystem of juatice
end the American ideals that I wae taught ~ u a child.
My first job after law school was an 8811istant ·
lie defender. I
usually went way beyond the call o£ duty to :
my client.a and,
like a social worker, I found homes f'or them, I gave them money
for food, and I helped them get jOOe. Unfortunately, none ol them
changed their antisocial behavior and they ended ~ back behind
bars. After 3 years as a public defender, I had hiit.rned enough
about the realities of our system to know that I wanted to prosecute instead, so I became an aesjstant State attorney.
On August 17, 1988, my life c:hal:lged fol'eftl' when my path
crossed with Sam Pettit, who had been: releaaed early from a Florida prison just weeks before. He waa 26 years old with 17 prior
adult convictions and an enensrve j1neniJe record dating badt to
when he was 12.
On the day of the crime. I had presented my fint murder cue
to a grand jury. What started out as one of the best dus ol my
career r.uned into a nightmare that I will never forget. I had IOD8
out with some friends after work and it waa a nke 8ftDinJ un~
Norman l.anRston and I wa1kecl to Nonn'a car. On our way tllroUgb
the parking lot, we were langfiing and ~. Juat. ~ our
lives. But suddenly that changed. for Sam Pettit wu ~ in the
darkness. He wasn't behind 6arS where he belonged. He was free
and he was pointing a revolver at me and Norm.
Pettit stuclt the gun in my ride and told ua to ~ into the car.
I sat in a small sporta car between a Yiolent. habitUal criminal and
the finest man I haft had the ~ to call my friend. The
early releasee made Norm drhe to a wooded area, rilbbimr me ol
my money and jewelry along the WllJI', and I wu thankful I wu
able to keep him: from eeeing the badaa in 1:!J3 ~
Once we reached a aecluaed mpot..~ rol>bed Noma and then he
exited the vehicle. I can remember tbiDkiDg at that moment. thank
God, this fa over. But it wu ~ jmlt ~nnln& for u I Jet out
a premature sigh of relief, Norm Ail, ~ad I aw the bel'o
rel of the gun, a flash ol lig!lt. and I felt •
.-ill in my arms
and shoulder. Then Norm'•"...,...,,.. made hbmelf a human shield
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u he ccmnd my M.d and upper boclJ with bi&. Then there were
more flubes in the dart. more pain. and I felt uq dear friend'•
body jerk. Then I heard the numeroue and c:ontinuoua c:licb ol a
gun mlaftrina'. I ~ no more bu.lleta woulcl eecape that gun and
I gueea Goel FieaM me, but it waa too late for Norm..
The gunman fled and I plaJ9Cl dMd. fearing that he woulcl reload-DOt a llCIWld. not a movement, not a tear. After a while, I
~ Nonn's band and he aqueesecl mine back. In retroapect,
I gueea I knew that that waa our Jut goodbye. But I had to try
to aave him u he did me, ao I ran into the black of nhcht for half'
a mile. I didn't know where the gunman had gone, ao !"rolled into
ditches and treaded tbrougb panda. trying to hide from him. I felt
lib a hunted animal.
Eventually, I waa able to reach help, but my greateat fear materialised 2 d&ya later when Norm Lanaston. a 27-year-old proeeeutor
and a wonderful man, died, and he died becaue the State of Florida did not do ita number one job of public safety. Were it not for
the ridicu.Joua concept of early reJeue, Norm and countless others
would be aim today.
Now, Pettit ia on death row where he ia forced to 8.l>P98l over and
over at our expeD8e. Pettit admita hia crimes freely. ae brags about
them and ...,.. that hia only regret ia that he didn't kill the bitch.
too. He didn't aboot WI became we were proeecutora. He picked us
randomly. Thia killer wanta to die and baa even moved to dismiss
hia own appeal, but the system won't let him do that.
The Qatem that Norm believed in failed him, it Called me, and
it failecf aoc:iety. My story ia not Wlique. It ia one ol thousands.
'l'hat is why STOP waa formed. to giw citizens a chance to combat
the early releaae c:riRa. You eee, it ia one thing to be victimized by
a violent career criminal It ia worae when you are victimized by
the aame criminal justice system that ia auppoeecl to p_rotect you.
Thia ia not a partisan iasue. No criminal asks jOUl" political affiliation before be roba JOU or rapes JOU or ahoota you.
We in STOP belieYe that prison should be more than inconvenient pit atop in a criminal's life ol crime. It abould be a deterrent
to crune. It isn't in Florida ,et, but thanb to the STOP Ad, it will
become one aoon. and I refer to the Florida STOP Ad. That act will
require State priaonera to aene at Jeut 85 percent of their aentencea, and becomes law October L Then judges will no lonpr be
committing a fraud when they aeatence aomeone in our State.
But, yon aee, earl.I releu9 ia not aimply a Florida p.."'Oblem; it ia
a national ~lem. Last week, through our eft'orta and the outcry
oft.be publiC, the State of Vermont agreed not to allow an early releaaed ldller, Wa~ Delisle, to tnnafer hia probation to Deltona,
FL. If it weren't for STOP and the outraae ol the citizena of
Deltona. Wayne DeLiale woaJd be loall8 CID tbe atneta ol Florida.
In dolling, I can mm it up by aaying the. way to enhance the effectiveness ol incarceration ia to put truth back in aentencing. We
need to atop ghing 10-year aentencee that really mean 2. Prison
abould mean detemmc8 and punishment,, but m..t importantly
prlaon ...... to iaolate c:rimiDaJa from aocietY _wboee ..we. they
c:booee not to follow and it protec:ta all ol ua. Only when we bouM
~ra properly will we no loapir be Pl'iaonen in our own
P!eU8 helP WI to atop the rnohing dOor of injWltice.

.>

Senator ABlWWI. Tbank J"OU ftr7 much.

Mr. McCotter?
STA.TDIBHJ' or 0. LANE lleCOTl'D

Mr. McCcm'BR. Thank JOU. Senator Abraham. I am catainJ.J
honored to have the OPPOl'tuDitY to be here ~ and be hmted
to speak OD theae two -ftr7 -.ital paiaan nUrm iMUM that I baft
been aabd to disc:u•, one. oC c:oane, being truth fn aentencing,

and the other dealing with bmaate litiptjon I, too, Mr. Chairm&D..
have provided a deta~ will tey to 8WIUIUllbe aome ol my
key pointa in a more
r..hicin here.
· Senator ABJWLUL We will enter into the recanl all atat.,,,....ta
you might submit today for the whole panel. Thank you.
Mr. McCcm'BR. Tbanlt you, &ir.
'Ihe concept ol tzuth in aentend~la a jmttfied Nckl•ah against
the all too common practice oC
relee8e aC Tiolence alf'endera.
It ia my understanding that appcmimately 18 States c:ummtly
have early release ~ aDcf in 1993 aver 20,971 Yio1ent olfendera were reieaaed ~from prdOG meafencM
It ia my_ opinion that thia contmu« early reJeaae ol incarcerated
violent offendera from ~ literally ~ a fraud CID the
victim.a of crime and law-abiding~~ a very un~
able and dangeroua meeaage 1o our citizena. VIC:tima aC w.lent
crime feel that offenden are oeriainly not~ly punished.
To perpetrators of the crime itaei( I
·
it eenda a m ; :
that crime does pay and it ia worth Che rillk, and I think oar · •
vism rates probably 8"e us tha.t feeling u well. Then. to the Rftl'age law-abiding citizen, they, I think. are beginning to feel that the
entire criminal justice system is~ aomewhat. ~truth
in sentencing is a very eaential elerent or concept in addrwing
any war on crime, and I believe that ia what we are in right now.
a war on crime.
Now, after articulating the !lf£nifi.ant and rital concept ol truth
in sentencing and the importance al it, I think it ia necrrr ry to
express a major concern of the aJ>1)1'QllCb. taken by both the Senate._
P!Opoaed bill and HOWie bill 667. -which baa already paued the
House.
Both bllla contain wording that ttictatee to the Statea Conp"els'
concept of what constitutes truth in eentencing and ties all FeClenl
funding to meeting your deftnition and 9taDdarcl. State criminal
justice systems, State criminal Ia--. and State MOtencing structures all vary conaiderably. I think cme oltbe gnat.-t atreDgtha ol
our Nation ia that each State la unique!J different.
The concept of one-aize..fitHlll for truth in aentencing should Dot
be forced on the States. GcnerDora and ~ ~ the renaibility to meet the c:riminal julllice neeCla of their c:itisena. and
they fail to do ao, I think the c:itbena will aprea their -rirtra
in thb voting booth.
However, with that atated. ~ doM neecl to pro'ride leadership in thia very vital a.-. ancl I think-" a~mer ..,.
on thia subject acroea the NatiaD. Pmthennan.
can apresa leadership in thia critical a..- by eample on
JOG deal
with truth in aentenc:ina within the Federal Q8tem. paiticu1ar'7
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the Federal Bureau of PriBO:la. You haTe the opportunity to provide
an outstanding model for States to emulate and follow.
One of the llawa in the Violent Crime Control and Law Enforce.
ment Act of 1994 waa it.a failure to nmgnize such States 88 Utah
that have indeterminate sentencing structures. The proposed revision in both the draft Senate bill and the House bill 667 recognizes
t.h.ia and attempt.a to corTeCt the problem. and we are grateful for
that. However, there are aome flaws in it. Bued on time, I am not
going to get into the euct flaws that I feel are there, but I am very
pleased that you are 3ddressing indeterminate sentencing structure
States.
Utah's indeterminate sentencing system has done an exceptional
job in exceeding the intent and I think the spirit of truth in sentencing. The system. I think, in Utah also has the support of our
courts, prosecutors, even some defense attorneys, probably not all,
the Department of Corrections, the Board of Pardons and Parole,
and most importanUy, I feel, it has the support of the general public.
In a recent study o( average time served of selected violent offenders within Utah, it is significant to note that we exceeded the
national average in homicide, rape. kidnaping, and robbery-all
very important violent offenses that our citizens have to face. Utah
currently has 215 murderers in prison, and only 30 of them have
a parole date and will spend more than 20 years in prison. Presently, 35 percent of Utah's convicted murderers have already
served more than 10 :years in secure prison facilities. Moreo,·er,
some second-degree felons are serving full 15-year sentences.
This significantly skews Utah's statistics and does not show the
fact that Utah is erlremely tough on dangerous and violent offenders. So based on the problems of qualifying for Federal funds under
the proposala and the acts that you are looking at, it is recommended that Congress consider eliminating the strings on Federal requirements placed on States to qualify to receive Federal
grants for truth in sentencing.
Each Sta~ has different needs and different criminal justice systems. The statistics in one State are oft.en not even comparable to
the statistics in neighboring States. Statea. however, should be accountable and required to have and provide criminal justice plans
that address truth in sentencing baaed on the uniqueness of each
particular State when applying for any Federal funding grants.
Oddly enough. States that may need Federal funding the most in
order to move toward the true spirit of truth in sentencing could
be the ones that could never qualify under the act. The truth in
sentencing requirements of the proposed bill, while meant in the
beat intentions, could ~ become munterproductive. The bottom line is that States that are already doing a good job in truth
in sentencing shonld not be penalilA!d or eliminated from Federal
funding consideration 88 we plan for future violent offender population growth and needs.
I would lib to ju.It for a eecond mention inmate litigation. I
kn°"" my time is aimoat up. It baa already been spoken to l>y other
pane~ats ~y about the backaround ~ with the hands-on
doctnne pnor to the 1950'• and 1960'•, 110 I won't go into any of

• ""

the cuee that an alpfftc:aot,. I think. bat I clo think it fa important
that . . look at that.
'Ibe inmate ~ In Pliwler riglWs began in tbe late 1960'•
and earh 1970'• and 1980'"-, and it WU the Oc:taber- ol 1973 tenn
ol the UA Supteme Coll.rt tlaat dearf7 c:hanaecl tbe pnrioaa ~
tion ot the Supreme Coan to totally
ihla hanaHft' cloctrine.
I would lib to ~ brWlY talk .&out tbe atnct ol tbe May 22.
1974, Congreuk)nai Recora ~ deftned the feeling oltbe CoUrt ..
it chanpcl this direction. '1bl8 . . . Ul interview with .1uatice Black.
Juatice Bladt WU inteniewecl mbortly heron Ida death and WU
ubd. "In view ot the dedslou .J'OQ are h•ncfing down here. iml't
it almost iml>088ible to mn'ric=t anyboclJ1"9 He ahoCked the ~
~ rep_lying, ~ coun&--tbat"a tbe purpose. Read the Constitution.
1be GoYemmen.t baa immen•
FBI. police. pnwcutont--and limited funda. .. 'IhS1
wmt Oil to a&f! '"So . . haft
built a cordon of righta arou.od him to b.im the mnation, to prot.ec:t the indi'ridual against the overwbelmiDg power ol the Goftmment.•Well, I think we certainly built that cordon olziahta around
inmates and we haft 8W'1IDg way too far in that rep.rd. 1here la
a lot of work that needs to bi G>ne in that .,._
We have, too, in the State ol Utah nUJDerOWI ezamples ot &holoua lawsuit.a. I ban had inma._ admit to me penoaaJty that iC
he can hit 1 on 100 Jawauibl, it fa c:edafnly wortJi all Ida time and
eff'ort because he really hu Dothing elae to do. All ol tbeee coat
money to litigate. money that we need desperately for other thinp.
I have provided in my hamd-out eome yery B!'OU eumples ol
what some of theee fiivoloua lawauite Dlight be. It la aJao
undentanding that all State attorneys aener.I are now mm
g a
Hating for you oE each State's top 10 liat of &ttolou inmate Jiwauita to emphasize the aeriousneM ol thfa iaaue to
'Dae driring
force behind this flood of litigation ia that they ~ haft nothing to lose in that regard.
One more point that I reel I must make. 'Ibe ~ wording ol
42 U.S.C., aec:tion 1~1 the attorney'• fee prorimon ol the Ci'ri1
Right.a Act, statea that
party aball be awarded .uor..
ney'a feea. The Supreme
bOwever. decided that Qqpw
really meant that ~
endant. would rarely if..,.., obtain feea, while plaintiffs abOuld ~and~ be awarded fees even when a suit la dl!9J!!ltiee.~ without a finding of aD.J' constitutional violation. Thia dil["erential tz-tment. ol ~tiff' priaODel'll baa created a powerful ~ and lepl fine Which ent:icee
defense attomel'B to acti\'ely ~ Inmate dvil rights cues that
ultimately cost States and 1ederal oftiri•l• millions imd milHoD• ol
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Finall7, I would just like to i.ke thfa op]IOl'tu.nity ~ ~ my
ot S'l'OP that ia tieing camidered here in
the Senate, aa well u Hou8e l>ill 667. I 'WOG't go into all the reaaom, for time. but I think thare an DWl7 tbinO that ha"t9 to be
chaDJzecL I certainly feel that ...... brte many and" nmneroua ill-c:ooconsent dec:reee and permanent ~ that tie the
handa of c:orrec:tional admlni8traion. and mn. for,..,..
The ~ty oC State conettional admiDiatraba,
and
lesfa1atur8e are DOW ham~ with binding CCIUIDt decrees that
were agreed to b7 pre'l'iou admlDfatratioaa With DO poRible end in
peraona1 viewe in support
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sight, regardless of their efforts to be in full compliance. It is significant to note that numy of these consent decrees contain require-

ments or coi;ditiona that far, far exceec4 constitutional conditions of
conf'mement.
With that, sir, I will close my remarks.
[The prepar.!<( statement of Mr. McCotter follows:]
fllEl'ADD STATEMENT OF 0. LA.'"E McCoin:Jt
Chairman Hatch and ~ memhen at the Commit+..ee, I am honored to
hn.! been imited to be here today to speak to one of the most critical issues facing
t;'tah, as well as all Stat.es, and that is the protection of all our citizens l>Y insuring
that we hue adequate eecure priaon beds to home violent offenders. This distingaiabed committee and the entire Coner- are to be complimented for debating and
addre9aing tlUs critical imue. Safe, secure, adequat.!, and constitutional pria()n beda
are vital to any~ war on crime.
I ba"We been ubd to addrma two vital i&wes under consideration for revision in
the crime bill before you. Pint, I will provide my news on Truth In Sentencing, and
lll!CODdly, provide my views on inmate litigation issues clogging both state and federal courts today.
TRUnl IN SE!>"TESCISG

Tne concept al Truth in Sentencing addressed in the Crime Bill is a justified back.
lash against the all to common oocurrence in some states where violent offenders
are released from priaon after ~ only an unacceptable portion of the imposed
aentence by the cowta. Reuons for early reieaae•
violent offenders range from
h1-al good time and work ~ length of imposed court ordered sentences, court ordered relea-. for ~ cooditions, and court ordered populatioo cape on ,P.riaon fKilitim through conaent decrees and other judicial orders. In
11<1me atat.s "life eentencm'" are quantified,. such as a life sentence is equated to
twenty years, by state Jaws that can then be reduced by good time credits and other
~ The continued •emty re!eue• of incarcerated violent offenders from prison
sends imacceptable and dulgerous ~ to our citizens. The victims or violent
crime feel that offenders are not p~ punished, ~tors believe that crime
does pay and is warth the riak, and the awnge law aj>iding citizen feels the entire
criminal justice .,.i.em U. broken. Tberelore, Truth in Sentencing is an essential elementor eoooept in......-..~ the war on crime.
After artieulatmC~.::C,.ific:ant and vital
of Truth in Sentencing, it is
- . . y to expnm a DUl,jor cancern of the ap~taken in both the Senate's proand Houae Bill fiSI. Both bill5 contain wording that dictates to the states
~ al what coorwtjfutetl Truth in Senwncing and ties all federal fund•nc or violent oft'ender houainc to ~ your definition or standard. State criminal justice ~ lltate criminal laws, and state aentencing structures all vary
cocsiderably. One of the ~ ~ al our great nation is that each state
is uniquely ~ when it comm to criminal justice systems. Therefiln. one ~ atandarif. or •one aize fita all'" for Truth in Sentencing,
aboald not be bted Oii an the states. Governan and legialatoni have the responmihility to meet the crimiDal juatic:e ~ al their citizens and if they fail ti. do so,
the citizens will ~ their . . . in the
. booths. Con2nl88 does need to provide leaderahip in thia Yitai area and one ~ ccuicl be eetting standards,
such as eerving 85 percent al impoeed -.rt arde.red aentences througbOut the federal sywtem, and ~ that atata comider- thia as a model.
One of the tlaws m the VIOient Crime Control and Law Enforcement Act of 1994
..... ita failure to
. Rate. that haw indeterminate Bente .
structures.
The Pl'OP08ed
the CJra« Senate Bill and Houae
this ilnd a~ to correct t!1ia pnibJem_ Howner, Houae Bill 667 ~
criminats aptnat incleta:minate wntencinc atata bY ~ such states to exceed. by ten Jlel'Cellt or ereater1 the national awenge ol time served far such offenses
~murder, rAJ1!. rchbeiy, ana - a l t in order to qualify for federal l\Jncting. The
OU. . . . Senate bill, coam&ired to be the Da9 ~·ble -.ion for indeterminate
!""'"'~et.ts,
~ thia pnibJem by~ indeterminate states to qualify far
fimdinir ii the ........ time aer-r (or aeriws violent felonies equala
at Jeaat 85 ~ ~the wdenc8 -*aNiehed under the 3tate'11 aen~ guideW-. Addi~nally, lltatea maat abow that the ~ time aenecf far the oft'eDSM
al murder, rape, and robber7 under the atate'a caideliDell baa been lncreued since
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lllo"NATB Ll'nGATION

The ~ topic J Wu uked to addre. today was in the area oC inmate litigation..
Prior to the 1950'• and eaiV 1960'8, the courta had adopted a "hands off doctrine•
toward inmate rilbts and pri8ca operation&. Same llignificant examples of the courta
pcmition in tlWi npnl are the follOwinc deci8om:
• -Z..wful lncaroeratioa brinp about ~ withdrawal • • • of ~ priviJecee and rilbt.. a r.tric:tion juatified by the considerations underlyuig our
pnaon 11Stem.•Price"· .Joluuon:, 334 U.S. b; (1948).
• "It is not the f'uncticm o( the courts to superintend the treatment and discipline
or priaonen in penitaWari... but only to deliver frotn imprisonment those ..ho
are illegally corifined..• Adams"· ElJia, 187 F.2d 850 CCA9 1951).
• "l'be power of pnimulpting l'el1Ulations DeCe8SllrJ for the safety oC the prison
pop·J.!ation and the pulilic a8 well as for the maintenance and .Proper functioning
"~ :.be institution is ftlSted in corrections officials with expertise m the field not
in the courta. '"-9 can be no question that they must be granted wide diacretion in the eurciee of llUCb authOrity. • £o.w v. Paritc, 390 F.2d 816(CA3 1968).
• '"Courta are without JIC>W'IS" to superviee priacni administration or to interfere
with the ~ pn..i ruJee of regu1atioDa. • Banning v. Lool'll!J', 213 F.2d 771
(Ct\10 1954), oat do&. 348 U.S. 859 (1954).

The inmate rilbts ezpbiian '-an in the late 1960'• and early l970's. It was the
October 1973 term at ihe United" State. Supreme Court that clearly ~ the
previous direction at the Supreme Court to tatally revene the "hands off' doctrine.
An extract of the May 22. 1974 ~ Record clearly defined the High
Coczta new direction tOwanl law enforcement and corrections.
Justice Bladc wu interviewed llhortly before his death and was asked,
"In view o( the deciaiam .JOU are hancfiiW down here, isn't it almost imposllible to convict anybodj?" He &bocbcI the reporters by replying. "Of
c:oaree-tbat's the ~ Be.cf the constitution. The government bas immense powe:r-tbe nu, police. proeecutora-ancf unlimited funds. The individual citizen Btanda aloDe. The !'!!Y title of the action is enough to put terror into the heut at a citizen. The United States ot America against John
Jones. So 1" have built a cordon ot rights around him to balance the situation. to prot.ect the i.nctividual against the overwhelming power of the govenunent.
we
can.• That's our ~ to make things as tough for the proaecutor as
Thia new direction or aUitude at the Supreme Court and "cordon of ~ts· Justice
Blade ref'erred to in the e.zf7 1970's adYanced the rights of inmates m a steady,
ordered and deliberate _ . _ The rwult i8 that today our federal and state courts
are literally ~ with thon-nds at Crivolaus la....Wt8, ~ the tax payers milliom and millioli8 atnn-zy dallan in a time at chrind!ing resourcee.
Aa Jlriaon PGPlllatim.. continue to rise dnunatically, so does the volume of frivoIOU8 mmate laWsutta:~y one--fifth at the entire federal court docket is
now cozm•med by pn- litiptioa Cie., 36,318 oC 179,000 private suite filed frotn
June 1993 to .Juiie 1994 federal prisoner civil rights suits). This does not include the numerou. civil riPts llUits and habeu corpu. petitions filed in state
a>arts. Over- 90 percent al t1-e llUits are fmobu. and will never go to trial, althoup lliKnific&nt tax dallan are expended in obtaininaz clismi..,.ls.
In l1tall, - i*cent aC the inmate J10PU1ation files 1orty percent of these federal
auita. One inmate 111 the Utah Priaoa ~ tiled 0\1'el' 60 federal civil rights lawauita over- the Jut bzr ~ 1111 at which dismisaed in fffor of the st-:•e on
~ ~ Belanl ~ even pre-trial dismi"IJals. however. the i.tate i8
oftm sub.iec:ted to a ~ of fmOloa. di8co'lery requests and motions. Another inmate fileil ovW- 40 tmalaU. motiom in just a few months, WUling thousands of dollan
In lepJ de(._ caeta and court time..
Oft.m th-. fnmat.. are muimwu ee:amtY inmates who are too ~ and
~tive to part.ab at the Jlrieon'• a:temhoe ~tionaJ. employment, and
other P~ ~ One inmate 1-tly admitted to me that he bu
nothiDir bUt tbm
or win8 aa aaly - in a hundred lawsuits, he feels
i~ i8 aif Worth it. For many other inmates. fi1iD1i suits is a way to manipulate correctional offlcen and harue the •.,.__. ~ fa11owiJic lilt ot actual d8ims l'O\'ides
• mere umpling al the Wllllt.efill and 6Dalom saita t.bst are filed in
a>mt:
An imnate l'llceived l'l!l*ic fonn al medjca1joa instead of trade name. Ander.on
vL. .Jepp.on

and~

fecier!i

2. Att.r ~to - ' ar"bis cell to eat - two d8J9, ~ ..... - failto ... hi& Olici 'I'. s..-n
8. An iDm8ie -.ht..._ lrmD pd-. - - be dafmecl Cf"aWJ') tbet be
~ Tr.-atic Sb.- Dl--s- <P'l'BD> fram VIMnam lllld -w mt be In . . .
quuten. Glidt "· &..or-I
'- ~ tbm • w - 1 tr.97 ..... deliftl'9d to Inmate. be 8llit - ~ dim
sued beii:aw the IUheffluted Mdt hmchee did mt taste M ..ii U tile hot - a
Ab6oa •• La&
5. An inmate ~ - - to mr..c. • claimed Cllnltib&tluwl debt to plq
man von.,tien liDd ~ 1n the -rommiment of Cuda.· AI...a .,_ carwr
6. An lnmitta de{jbeiat.eJy Doolled hia cell, then . . . am.:.. who deued it 1lp
bec:aue tbq &at bis PlnoCble cards .... Ltuw .,._Aoay
7. ~ 8lied fir L.A. Gee er Reebok "PlmaP9" m.t-1 at C--. daimiac
• medk:sl llllClmit.7- w-- ..._DeLantl
.
8. An iDm8ie claUned ·cme1 and 11-1 puriehmmt" - - - - cell did mt
have a deK. Dluma "· V'"wil
9. An inmate filed 11Uit clili:mhljr he wu not allowed to call w i 1 - at a disdptinazy heaJ"inc. Tbe record llhoWed he wu allowed to WI all the citr
r he r.queilted. Tbj court orderecl attm"ney re. and the prisoa &me his 1-ie - a
to collect the ..... Tbe inmate med UMllt.bm- claim ~ tlm he bit Ju. ..ml
television ti.aw Ilia inmate - - pmWied to pay the .uam.y ..... Tbe
court ordered f-i apin. _This ~ the lmiaat.e ~ .at eplmt die ~
who --6l1ly de&nded the state. Gania. 'I'. DcLtintl
10. Anotha- fmDate flied .mt amd daimecl india-t lltatua. It W. &c :uad
that the inmate 1IUl'Chawl. with C8llh, • $80,000 i.o.- and • $14,000 DDdile Cuavan Car a trimd and still had thoo•nda at dollar9 man in di&reat liimk _.
counta. Trqfv. BarWll
lL After a cell a.ldl. prhoner med omc... becaa.e ~ did mt pat his C1111
back In a .,..!!hfcinshle9 mumer and miDd his cJe.n and dirty dothe&. llobcru "·

.-

w

H~

12. An inmate Mlecl hecau98 o8icen a.,fl_W bis °'hom7 ~ bat2le whida be
u.cled to sfve himself-. Hacz Y. DelAlllfl
13. One bimate fDecl suit claim:ine he • Tliai-Bacldbist. ~.::.- u.
priaon DMt at his dem.ands fi:li- relfOaas materials, be~
ilnd filed another euit~27 millioll dollar9 apimt eljbt -zec:tiom aftlcials
for bein1r denied an
ty to~ bis Natift.Ameiican a.&ira. Tim involvecf motioaa ma
lllld went to tlMI Tmtlt an:mt c.rt
at~ aa two a ..; _ bebw ftnal1i bebic .._._, • tma1aaa.
the had dr....,.s CID - Jmia that the ~ J'reedma .....idiun Act
CRFlW becu:M laW , _ bd:.e thi
to the Tanth amm. 'lbe Twath Qr..
cuit, OD ftll OWD motiaa,.
RF.RA and wndeci U. to tiMI
district court to cledde the 1 the ......_. llFltidad to ......
black medicine bq with vazioas items in tt. whicti coaJd mt be ~ ar looked iDllide by c:uzectiuaal aftlcera. w - •· Mceaa.r., oL
There are u...••nda and th!nu-inde aL ~at~
tmt

fl=

a-

.a..-.

fmmedi•:-!J

iDmata-.....

~~cH:::a-t.=::C;~UJt'n'fiO:~~

uMd to mmtruct- bomi.mc aDd P!ovida operatiaaal _ , tD ...... JFIW:- Irr 9lolent all'enMn. h - 'llJ7 midllntaDdbic that all ..... ~ Geliisal
are -~n.tina iir J'lla ot eedl staW'8 "llap 11111 JiK'" o( rriftlom m-te Jawmltll to
thii . . - - aw. i - . .
'!be
lGrce behind this flood ot litiptiaa la that inmatM .... ~ ..
1-'" In fl1inlr the m.t ~ and~ haw the pnlll9d
talnfna all ol tMir IUpJ,y blflaW . . . and .... if they~...... - •-+ • I
!ty. ~. the 81JPnime Ooart mspdateul ill 1978 tlmt m-a. .._ a rildlt t.
lePl •lllste-thma~
In tDiJ1c ~ lllita. ID dlla l'8lped, the mm wiallll& cdmb!a1I - - - . ot......, wbo calmllt . . . . . ,,_, _ _
~to ..mdlcm tWr Jmpl riclata.
AlthOqh . . . ~ pgz-. aUiarmy . . and
~
1Uits, histal7-.. that~ u. n1acbDt to
tD the I ' r • ,.. ba chil
~
~wbm the -w·afllnraatiwlJ ralM tlm the ........
cliiwilY frhOlou& Pmate Jaw-ellidinc~ aN ~ 1llllllr Bale B ftl die
Fsderal Bai. ot CiYil PNcedare ... can6alb' 'Wlllilb the mmit o( tWr .........
wutiDr the -n. ti-. Botla the ...... pmt.y and tWr......., ill ~ - l8DctiaMd .. nqaind to pq . . . . . . . . . . . . Oms tmalaali .... :&riw.w.if
Iaanotmwueot~---- -~---rti_._.
when lepl~ • ~ in • dTll debt ~ IUit. J1llllpa . . . . . . mm&
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U-. civil auibl like criminal - . where Ul)' ridiculous and Cl'Qtive ugument ia
entertained.
It would be moet helpful if Coniir- would ftJqllire the courta to.ifply the same
standard for obtaining attame)' f - to plainti1& and delendanta in
priaon cum.
Additionally, requiring full or at Jeut eome partial filiDa fee in all ca.a where the
inmate has had Ul)' money O'fer die last six months would at least cause 110me inmates to weigh the validity of their auit. The Ci-ril Righbl Act was originally delligned to he! establish equal righbl for miDoritiea. It was oner etrriaioned, howt!ftr, that
Act would ~ and harass correctiona officials and CCJet taspayen
millions of doUan a year. The original intent of the Civil Righbl Act has been made

tiJ

a ~ by f'molous inmate suite.
The original wording of 42 U.S. § 1988, the attorney fee provision of the Civil
Rigbbl Act. sta~ that the "prevailing party" shall !>e awarded attorney fees. The
Supreme Court, however, decided that Congress really meant that prevailing c!efendants should rarely, if ever, obtain fees while plaintiffs should liberally and gen-=usly be awarded fees, even when a suit i!1 dismis8ed without a finding of a Constitutional violation. Thia deferential tftatment of plaintilf prisoners has created a
powerful catalyst and legal force which entice defense attorneys to acth>ely pursue
mmate civil righta suita that ultimately coeta state and federal officials millions of
dollars a year. The actions )'OU are taking in both the Senate draft bill and House
Bill 667 i!1 ~ a step in the right direction and will be greatly appreciated by
c:ornctional adminlstraton acroae the cwntzy.
Finally, I would lib to take this opportunity to strongly ~ress my support for
the provisions of the Senate draft bill and Howie Bill 601 that limits conso..nt decrees
to a two year time period. Ji:merging and ever changing case law since the 1970's
baYe zesulted in numerous ill-<ancei\'ed coment decrees and permanent ittjunctions
that tie the hands of c:orrectimal administzaton for years. The majority of state correctional administrators, go'PenlOn, and legialaton are now hampered with binding
coneent decrees that were agr-t to by previous administrations 'lrith no possible
end in sight. regard],,.. al their efforta to be in full mmpli•nce Many of the consent
decrees contain requiremeota or conditions that far aceed constitutional conditions
of confinement. In the administntion of consent decrees there have been examples
of overly zealous federal judges, magistrates and COl1J't appointed masters (monitors)
who have tried to intenene er aupplant their .iudi;ment m daily operational matters
and decisions of profesaional correctional administrators. Unfortunately, the enforcement of eome COD8ent dec:reea haYe actually adversely impacted prison security and
~ lives in danger.
In Utah, eome conaent decrees still bind the carrectional system that were ent.ered
into ewer a decade ago. Lut year an old decree dating bade to 1978 was found by
an enterprising mil righbl attorney that dealt with eztra-.:onstitutional prorisions
~ inmat.e diac:ii>linazy procedures. The attorney brought a claim on behalf
of an inmate ~anting an extremely technical violation of thi8 old decree. .\ltboup
the decree waa not even known to Pn!8ellt administrators and did not involve a violation or any federal right. the state had to pay $7,500 in attorney fees to reeolve
the claim.
Bued upon another C008eDt decree, entered into nine years and three directors
820. the prieon iao actu~
from properi1 ~ fer IJE!riously mentally ill
inmates because the
· · standard m the decree is contrary to good
mental health practice and far aceeda Supreme Court atandards articulatea in
WaMin,fton v. Harper, ~ in l'9dullled quality oC can for inmates. Absent help
from ~ thiii decree will GIC the state thooNncts of doIIars in fees to dismis8
or modifY, eveu tboagh it ia DDt in the best mental 1-lth interesta of inmates.
'l'beretOre, 10Ur propoeed actions to place time limitations on consent decrees ia
comidend a webiDe relief to correctioml adminimaton that is long overdue.
'Ibis conclude. my ::!:-.!fdin, may I ~ my penonaJ thanks, and the
thanka '!' all of state
•
directorit tluoUgbout the nation, for your support
and UBi8tance in all al~ rdJnn in
man challenging times of unprecedented growth in ...w-t olreuder populatiDm.

u-

Senator ABRAHAM.. Thank YOU. Mr. McCotter.
Mr. Thomas?
STATEMENT OF ANDREW PETI'ON THOMAS

Mr. THOMAS. Thank YOU. Mr. Chairman and members of this
committee, for the opportunity 'llld honor to appear before this

~

~ tJifa very di.tingulabed panel Oil the urgmt

or crime ands:nlabment.
turning to

narrower

subJec:t or pri80l1 reform. it ...,..

appropriate to note very briefly at tbe out.et that accoutiic to
p00... Crime remafna one of the main ccmcerna al the American peo-

ple. iii my opiclon, Americans are right to be worried. AJthoagh
crime rates appear to have stabilized nationally over the lat !Mr
years, crime rates ~ juTenfles continue· to grow dramatic:aDy,

~n~ng
whiteiUVeniles.
k:t:o.
to the FBf, the crime rate among white j1rleDiJes is
now growing at more than double the rate al
bladt
juvemJes. 'Iflia trend u arguably the most un
rted
in
America today and it 'threatens to reduce this
lie to
less than a vast tramicon.tinental ghetto in the near future. Tbe
growth or violent crime. it is respedfblly aubmitted. poees the
gravest threat to our national tutu.re.
Although the uplodon of crime in America is mainly c:altaraI
and spiritual in origin. there are certain tbiDo that guvermneot
can do to at leaat arrest the ~ of crime. one "'tbeee .. to repeal the outdated lawa that prohibit profitable p.tUon labor. and
here I find mytelf' agreeimg Independently with Senator Gramm
and the sentiment. he expftUed here this morning.
Today, 90 percent of American fnmat.ea are ~ Yet. a
1991 study by the U.S. Bureau of Pri80DS found that UDelllplaJed
priaonen, once releued,, are more than three timee more Jiieli to
commit crimes than are em'Pk>Yed prl8oners.
· Prieon labor was euentlalfy criminaliHd at the Federal Jeni
more than half a .:entuzy ap, but prior to that time the na ~
ity of inmates were eme!~ In a wide 'Variety al menial agdCultUral and factory task& ISar:ly Americana aupported pri8lm. labor i .
cauae it helped to pa_y f'or the coet al pri8aa. 8dm.iniStratioa and i .
cause it encouraged the spiritual reformation of the pri8anea
thereby employeci. Work, it was felt, CQDl!IJJDN ~ fir
miac:hiel'. It a18o gi"99 the Inmate diac:ipline and diiection and eat.
up otherwise idle time. lmportan.ilY.c pri8Clll labor permitted better
living conditions for prillCmer. - weu..
Wlien Alexia de ToqwrrgJe and a col1eegue toarecl 8Cllll8 al tbe
first Ameri~ in the early 1800's. they noted that. -n.e
wali not a
one of them who did not
al labor with a
kind of gratitu and who did not 9SJllW the
that without relief of c:onatant ~ life would be inaufl'erabJe..
But becaue ~riaoD. labor com~ with the..,_ of wkma in
lower-e1dllecl inClmtriee. worbr8 who could .... priaon Jaber ......
tually fell out of favor po1itlcally. This trend cnJmiinatecf ID a . . of Fideral lawa begin~ in 1929 that permiUecl Stat. to ban
commerce in priaon~
e aooda within their borden. la 1935.
Congreea actually made it a 'li'edenl crime to tnnspld ~
made ~ in interstate commerce. In eff'ed. tbeee 1a1ra made priaon labOr literally a Federal. ofl'eme and ended pri..a labor u an
inatitution.
Theee lawa remain on the boob and are the main reuan wbY
inmates todu are free to spend their time writing aDDMla al theUconvic:tiona. ~ullying felloW inmate.. and t£:nnlng -their Dlld otf'en.les. The irony is that moet of the Jobe
tbe8e 1awa .... de-
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signed to protect have now been lost to lower-paid foreign workers
anyhow.
A repeal of theae laws would permit the return of prison labor
on a broad ecale. If this reform were accompanied by an exception
to the minimum wage laws applicable to prisoners employed in certain industries whoee jobs al.ready have been overwhelmingly lost
to lower-paid foreign laborers, it is quite conceivable that the wages
of foreign laborers could actually be underbid for a change, and
that many of the jobs lost to workers oveneas could be brought
back to America. A restoration of prison labor would allow more
humane conditions for prisoners, would allow them to help pay for
their keep and to compensate their victims, and would reduce recidivism rates.
'Ihe genuine terrors that today's prisoners confront daily, cruel
and unusual b_y the standards of most civilizations, are partly the
result of the Federal laws thwarting wide-scale prison labor. It is
respectfully submitted to this committee that repealing these Federal laws would significantly aid government in the fight against
crime. In the meantime. we must wonder what the early prison reformers would say upon peering into our Nation's prisons today
and whether they would consider them an improvement over the
how;es of horror they frequented some 2 centuries ago.
Senator ABRAHAM.. Thank you veiy much..
Mr. Cole?
STATEMENT OF TIMOTHY P. COLE
Thank you. Mr. Chairman. My name is Tim Cole and
I am chairman of the Board of Wackenhut Corrections Corporation
headquartered in Coral Gables, FL. I am here today to support the
passage of amendments to the Violent Crime Control and Law Enforcement Act of 1994. Among other things, that statute authorized
the upenditure of $10 billion in Federal grants to construct and
improve State prisons.
Two bills introduced in this Congress, S. 3 and S. 38, introduced
by the Majority Leader, Senator Dole, and Judiciaiy Committee
Chairman Hatch. respectively, would improve existing law in certain respecta. However, we believe additional language to encourage greater reliance by the States on the private sector would
produce substantial cost savings and other benefits for the American taxpayer.
One proposed amendment which is set out more specifically in
my written statement would help to assure that these grants will
help the States incarcerate more violent criminals and not make
State governments more dependent on Federal tax dollars in the
longterm.
The contracting-<>Ut of the integrated design, financing, constructi<?Jl. and operation of a prison to the private sector began in the
mid-1980's. Today, there are more than 90 facilities and 50,000
priaone~ under private aector management. With 23 contracts in
the Umted States, Canada, Puerto Rico, England, and Australia,
8;Dd over 14,000 prisoners under management, Wackenhut Corrections Corporation is a recognized leader in the private development
and operation ofpriaon.a.

Mr.

COLE.

We count among our emplojees dozena of former Federal and
State correctiona profeeaioDala. Our board of directon includes
James Tbompeon. 4-term governor from the State of Illinois; Benjamin Civiletli. former Attorney General of the Unitecl Stat.ea; and
Norman Carlaon, the Director of the Federal Bureau of Prieona for
17yean.
Mr. Chairman, prilJon privatization la not an aperimmt and it
ia not a pilot project. Government. throughout the United Statee
and around the worlcl are achieving real co.t llPillp and other
benefite by developing and operating prleon. under priTat.e aector
contracta. Public-private priaon partnenbipe can do an of the following: reduce construction costs by 10 to 40 percent; reduce operating costs, which accouDt for more than 80 percent of a prison's
life cycle coeta, by 10 to 20 percent; accelerate facility c:onatrudioD
by 88 much 88 30 to 50 percent; auure high-quality eenic:e; and
increase budget certainty, including the costs auociated with pri&oner lawsuits for alleged civil righte violationa.
The White Houae has acknowledged the value of privatization by
specifying in its budget request for the Department of Justice in
fiscal year 1996 that eeveral correctional facilities will be ~
and operated by the private sector for the Federal Bureau of Priaons. In addition, the House Appropriations Committee undeucored
the value of privatization just last week when it voted to appropriate $500 million for the existing State priaon grant program and
noted, that •substantial savings for taxpayers in both dollars terms
and in the time necess.ary to make newly constructed facilities
operational can be achieved by encouraging States to utilize the
private sector.•
A prison designed by iu private sector operator is the best guarantee of muimum safety, security, and coat efficiency. Although
many public sector agencies perform some func:tiona efficiently,
public sector efficiencies tend to get absorbed in growth-;pvwth in
staff, growth in procurement, growth in bureaucracy. Some governments around the world have tried to emulate private aec:tor methods through a variety of means, but even marginal llPillp fre..
quently seem unattainable or unsuatainable. I suspect this is due
to the lack of a profit-based etructure. In abort. no one bas Jet devised a better pencil sharpener than the private aec:tor' and open
competition.
All of the State and foreign governments we haft done bu.sinea
with began with one m..ajor reeervation about ~ They
need to know that privatized prilona are fully accountable. What
they have found is that privatized priaon.a are e'9'8ll more accountable than publicly operated facilities for aadly the same reuoas
they are more economical.
At least 6 factors contribute to this high standard of accountability. Owners require it in the terma of the contract. '1bel'e are facil...
ity-based monitors. The garemment conducts annual audits. 'l'be
contractor conducts in-home corporate audita. Aa:auntability is
part of the accreditation system, and competition among private operators guaranteell it.
Aa Chairman of Wackenhut Correctiona Corporatio?. I want to
thank you, Mr. Chairman. for the opportunit)' to testify in support
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of the inclusion of privatization language in the &mate crime legislation, and I would be happy to answer questions later.
[The prepared statement of Mr. Cole follows:]
PREPARED STA'lltMENT Of' TDIOnlY P. COL!
Mr. Chairma.a, Members ol the Committee, thank JOU for this opportuajty to appear today to ~ the iMue of priaon privatizaticn. My name is Tim Cale; I am
Chairman of Wacbnhut CarTeai- Corporation and Eucutiw Vice President of
the Wackenhut Corpantion.1-dquarterea in Canl G.bles, Florida.
I am here
~ the pamp of amepctmen+g to the Violent Crime Control and Law E
Act of 199(. Among other things, that statute authorized
the expenditure o( $10 billion in federal grants to construct and imp~e state pris-owi. T ..-o bills introduced in this Co~. 3 and S. 38, introduced by the MJliority Leader, Sen.. Dole and .Judiciary Committee Chairman ~tch, ~vefy
wOuld improve ezi.sting law in certain respec:ta. However, ""' belil!'Ye additicnal language to encourage greater reliance by the states on the private eedoi" would
prod~ llUblltantial cost aaW>ga and other benefit& for the American taxpayer. Our
proix-f amendment [At;hlchment 11 ~'!.,!:!~.to assure that these grants will
help the states in<:am!rate more violent · ·
and not make thoo state governmenta more dependent on federal tax dollars in the long tam.
The •contracting~ of the integrated design. financmg, construction and operation of a pri8on to the private eector began in the mid 19805. Today there are more
than 90 facilities and 50,000 prieooer places under private sector management.
With 23 contract& in the United States, Canada, Puerto Rico, England and Australia, and over 14,000 priaooer places under management. Wacltenbut Corrections
Corp. is a recogniz.ed leader in the private development and opeu.tion of prisons [At-

todanL'!

tadunent 2].
The Committee has h....,-d compelling testimony today about the growing demand
by the public for greater aafety and security. Most Americans have grown uneasi
with wfiat often appears to be a disturbing mismatch between sentences imposed
and &entences --.I. By pusing "truth-in-aentencing" laws, states have beiiun to
restore a func!emental of justice and faimess
our system o( crime ana punishment.. At the aame time. they have taxed their own abilities and challenged some
old-fashioned ideu about pri!lor.s. Prison privatization has developed in direct response to th09e challengm.
Mr. Chairman, pruoo privatization is DOt an experiment; it is not a -pilot J?roject. •
Gowrnmenta thrOuidi<JUt the United States and around the world are &ch.ieVlilg real
cost savings and otlier benefita i,, developjng and operating prisons under private
sector cont:racta. Public-pri-nte pnson partnerships can do all of the following:
• ?""Educe consauctiocl c:osta by 1()....(0 percent;
• reduce operational COllta, which 8CalWlt for more than 80 percent of a prison's
life cycle c:mt.. by 10-20 percent;
• ettelerate f"acility cotllltruction by u much as 30-50 percent;
• &SRJ.tt high quality &erVioe; and
• ir>erea&e budget certainty, including the costa ltll90ciated with prisoner lawsuita
for alleged civil rigbta Yialationa and the like.
The White Hou. bu Kknowledpd the value ot privamation by specifying its
budget_request far the Deputment of .iu.tice in meal .,ar 1996 that several corr'eCtional facilities trill be denlciped and operated by the private sect.or for the federal
Bureau ol ~ In additiOn, the HOme Appropriations Committee underscored
the value al privatization just lut week when it Voted to appropriate $500 million
for the etlsting state prieoa. grant program and noted "that llllbstantial aavinp for
taJqNlyen, in both dOllar tenns and in the time ~ to make newly-conatz:ucted facilitia operaticoal, CllJl be achiewd by encouragiDg states to utillie the
pnvate eector" [Attechment 3J.
A priaon desiped ~eector- opera!or is the tie.t cuarantee ot muimum
safety, aecmity and a.t
·
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countability:
• ~it iD the term. oltbe caatnct (far~ autrldon tJpkalb
thi Mk .m cmt8 aC~ ...... [Att•h_.,t 4]);
• there are &ciUt)'-bued moaiton;
• the pernment conducts annual audit8;

• the contractor eonb:ta ~ eorpont.e audit&;
• accoo1ntab!Hty la put al the~~ ud
• competition among prhate operaton guarantee it.
Aa Chairman oC Wackenhut Correctiom Corporation and~ v- Pr ''em
oC the Wackenhut ~ I want to tbailk :JllU.. Ki:- Cbafrman, i1r the - tunity to t.tif1 in llUpport o{ the induaioD aC pctYalizaUoll Wip.ap in the s:Dd.
crime legialation. I -uld be happy to qa.tioaa.
ATI'ACHMEN'l' 1
PRl8oN Giu.JnS: P1UVATIZA1'10H Will. MAXDmll PullUC BDllPml
CURRENT LAW SUJ!Sll>IZ&S D<-'BFFICIENCY AND JMCJIZ/l8BS ~ Olf n:m:aA1.
PUND8

• The Democratic Crime Bill (Pub. L. ~utldw SlO biDioa in srmda tie
•construct • • • ~ or impro!'I
•
r.cmties" iD arder to "'frea "ftntional pri8on llpac8 fi:ir the o m " - \ olftilent atrendera. • • •
• The new grant program la available Sr •altematift ccn ti ml ~ and
doetl not recognize the urgaal Med
cdla in_,. fadlil*.
• The traditional date ~ appoach is tD aeparate the 1'lll8lllllPDlll
. .iliWliffiliti-•
.
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design, conetnJction aDd fadlit<f m•=t rwnt, wbiCh -1t8 fD die aiu-u.:
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• ~rily hich operatiooal _ . - the entire !Hit olthe r.c:i1i&7.
• Cuzrent law .-miaea bi1liom to be Bpallt on new er nbu&tecl &dliliea dia&
are not larp ~ _ . _ . e r emdent -aP to k.-p the •nirrmm
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• States will th-rare need feden1 ftnanc:ial ....-.- iD the tbtma-
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With privatization, Statee haft prv.- they can:
• reduce (JOMlnU:tion ~ by 10-40 parcmt;
• reduce o~ coa:. (which now
tar 80+ paneat olthe ~ litteycle npeDMa ot a pn-) by 10-20 ,...at;
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• deli"98l" - (aciliOa ~ percem,.......
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• ~ --11 ~ cierfOinly.

11111 LAW l!80UU> ~ PlllVATIZAtlON. WlllLB STIU. AncmllNO 1'LKIDIUT'f

Tbe ro11ow1na prcm.iona abaalc1 be .w.I:
• It abou1d be dear that panta are aftiJaJlle tD Wp )IQ ilr t1aa ...........
corndional .-vicla atatM can prvrid9 i1t-Aous
• Statae llhould be ~ to .,., that ~haft all the ••
" ~
~to emberll UJl!OD a~~ pqrsm uill dillt tllilir""
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"Acrnier" fadlities; aD4
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- GeDerl1 mllaald _,_ -~ .. 8tata dlit .. . - t i f t ~ .....
-

tDtherwWw a:d~ot...

.. ..,,

120

119

s. ___

104dleoaclll Se:llioe

dgftff-9$

s.

Sl!IC"nON BT 8llC110N ANAi.YSl8

Subtitle A o( title II oC the V-iolcm.t Crime c-trol and Law Enilrtement Act oC
1994, Pub. L. No. 103-322. autbarbed the ~ a-era! to award $10 billion in
granta to the atata ""~""' Fi-1 Year 2000 far the ~ oC -.m.. pri8on
cella will l>e ~k~ criminala. In put. thia ieplatioa -~ to
the burden on .tat. that are ~DC la- to . _ . that IUCh
criminals will actuail,y out more rL
· .m.mc- or that are otbenriae determined to put 'liolent c6nciera behind ban and keep them. there.
By ~ autharizing granta ta •construct • • • expand • • • or imp""'°•
correctional facilities, the Act 1:-eocgnized that the states face a basic infrastructure
problem. However, the Act did
into 11CCOW1t the foll~ two specific UJ>eda of that influtnacture
em. Finlt, ~ state faCilities are
too 8mall. A state cannot operate
.
by llilapb.
mon mnall, low-eecurity fac:ilitiea. a-id. due to outmoclecl elate pracurement pracac., deaillD. constnv:ticm and ~ oC aistinc f'adlities were di'fOl'Cled from e.ch otlie"r, insteed al being int.etp'ated to promote coatinaity, ~ty and efficiency of operation. Since operational C08tll repr-1 80 percent or more al the 20-:year life-qde
expemes of • ~ an:r_ c:oat ~ ~ will not only guarantee the states and
their citizens mare,_..... i r their buck, but .i.o help prevent U - from ~
to nihe taxes or to wit federal
to keep their priaons operating 10
or 15 years after COlilltzuctian.
Two state&-Tezu and F'~ ~ the urgent need for prison space
by building laraer, "harder" pi;-, and by-amtracting out to private organizations
not only to build new pri8aolJ. but to operate what they built. Procurement practices
hne been "'"-I ta emphuize CDllt RriJap in both conat:'uction and
tion,
quick deliftr)' oC new facilitiee, quality iiervice reflecting the hilrhest
standards. and budget certainty. 'I'be '-ilt ia ~ prillons can lie i!J:°for 10 to
40 percent i-. operated mr 10 to 20 percent 1 - and delh>ered ao to so percent
faster than under ou1moded procuiement practi.;;a..
&ction 1 o{ the bill adds ~ to aactn- both short- and long-term conaideratiooa. First, the propoeed additiaOa ta Sec. 20101(&) would clarify that grants are
available to help states pay fir the entire nuice oC c:onectional aentences they can
pnmde in-hou.e or under c:ootract.
Second, the additiom to Sec. 20101(&) (3) and (-0 would require applicants to show
they hne all the ~"id•the authority to embark upon a comprehensive,
~ted apprmch, ;
•
. - a l types oC p.ablidy- ~ jlrivately-ope:rated correctiona Proer-. and that
will employ the best techDology at the lowest coat.
The pmpo. ia :0 a-.re not oaly that the federal money would be uaed for
CODlltrW:tion. dnelopmeat. npeminn and the like. but that it will minimize lifec:yde COlbl, make prism operation llllfer and more efficient and not iDcrealle the
state.' long-tenn d.ipende:re Oil federal funds.
Third, the propoeed aaheection (d) ~ short-term considerations by directmc the Attorney Gesaeral to act fint on applicatiom far grants that will enable
Niel to comtz:act 1arpr (Oftr l500 bed) Caciliue. - higher-level MCUrity rieoDerL
In naluatiJlc ~
and ta -mm. tbe long-term CDllt ~t. of the
prim to be built, ~o-.1 would fizrtber be directed to give priority
to et.ates that haft ~
inadeqw;.ciea oC tnditioraal
nt methods
and have. thenbe
·
an eac:utift body ~_promote ~ in design.
c:oastni_cWxa_ and ~ mamgiement; accelerate deliftr7 al new filcilities; usure
praleaionaliam in r.dlity operation and limit a lltate'• expoeure to cmt OW!n'Ull8 in
comtn;action or operational. ~
&dion 2 oC tile lai11 mabe U- impowemeute in the law etrectiw upon enact-
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July ond ~r1nber wus 3rrT'fnl WJth on ruthuu.-ntit ,.,~,,.,. fronr h;>(/J :r..d;''ld!-t.:il ,;,:;f ~~1r1
lullQlniJI m~ton. FIOIW dw U-.tidl affnVtj ptiuo( $9 o ~r. l~ ,,.-;u •nrt to J25" ,Ju.:r in
tht>(int Jt"'M!'7f tn3ftlJn aft1Gdu~. ln1J«~. ,,..lftlrt.daJytrllldutz tl'Oi1W"JV1rQ;;llnf 11__ w
,Jtarr1 Off fr,losdaq"J noliona/ "'°'*'t.
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U>d pob •nd ILff'·\ ... 1lb lt.lllll:O,& II .ll'\-0 f"'°"tdn full k>g1'\hC.JI ">IJPf".'l"I. t:-<.1'.1!'1 \f"f\•1cn l!:'.\.tllU
ltOfl.4.1 fo..-.1 'lot.l'VHC. •nd 11mt!.ii1 <Vr.tr.K1u,,J rrquirf'rnf'n:\

1N«' •tt- par.a~ to rnpond IO lhft ~ conf"ldrncr wtth .a H'')"llllr1 ol dtoni e-•n.&ttJ'
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.I\.

Fvund<"'d i r l9!1'4
c.~::.-.ion of lh!' W.:kenhl.01 Co;pGl'Jtt~'n. \'1..te:h·r:hu1 c...c.trt'(l!;xn be
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Our drasnatie iDaent im:1 ~beds. Along With ttw cor.~.ng mcrt.ne- m
marktt ~was dut to~ lftl new CDDIActs dwtng me.a 1994 wtucb tot.aif'd' ~·
n'll:tdy 7.600 brPds. Thtw ~WCCbrdstq.:wnrm:~ol.thr~r JS.63'9 btd,.awatdtrd
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ATTACHMENT 3
[FULL COMMITTEE PRINT]
104nt CONGRESS }

Ist Session

HOUSE OF REPRESENTATIVES

{

REPORT

l04-

DEPARTMENTS OF COMMERCE, JUSTICE, AND STATE,
THE JUDICIARY, AND RELATED AGENCIES APPROPRIATIONS BILL, FISCAL YEAR 1996

JU"-Y, 1995.--Committed to the Committee of the Whole House on the State of the
Union and onlered to be printed

Mr. ROGERS, from the Committee on Appropriations,
submitted the following

REPORT
together with

ADDITIONAL VIEWS
(To accompany H.R. ]
INDEX TO BIU. AND REPORT

State
Prison
Grants..-The
recommendation
provides
$500,000,000 for State Prison Grants pursuant to H.R. 667 which
passed the House of Representatives on Febrwuy 10, 1995- The
Committee recommendation provides an increase of $475,500,000
above the current year appropriation. In 1995, $24,500,000 was
provided for boot camps for violent offenders..
The $500,000,000 recommended by the Committee is available
under the provisions of H.R. 667, The Violent Criminal Incarceration Ad. of 1995- The Committee recommendation supports the
changes adopted by the House to the State Prison Grant program
included in the Violent Crime Control and Law Enforcement Act of
1994, which strengthen the incentives for States to implement
"truth in senteni;ing" policies and address States' costs due to the
incarceration of criminal aliens- Of the $500,000,000 provided, up
to $200,000,000 can be used for reimbursement to. States for alien
·
incarceration.
After the reimbursement for alien incarceration, $300,000,000 is
available for grants to States and to eligible States organized as a
regional compact to build, expand, and operate correctional facilities for the housing of serious violent offenders. Funds can also be
used to build, expand, and operate temponuy or permanent correctional facilities, including facilities on militazy bases and boot camp
facilities, for the conimement of convicted nonviolent offenders and
criminal aliens for the purpose of freeing suitable existing prison
space for persons convicted of a serious violent felony. Such grants
may also be used to build, expand, and operate secure youth correctional facilities. All ~ts are subject to the distribution and requirements outlined m ILR.. 667.
The Committee also recognizes that substantial savings for taxpayers, in both dollar terms and in the time necessary to make
newly-constructed facilities operational. can be achieved by encouraging States to utilize the private sector. In reviewing and approving grants under this program. the Attorney General should take
steps to assure applicants have considered privatization of both
construction and o~rations, where most appropriate.
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Bill
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ATTACHMENT 4
federal taxes, if any are incurred, with respect

·T·"; ~w£:;i:.e;,v·

to

the operation of the Facility.

6.8 !.IJ.i!i!ks. Contractor shall pay all utility charges and deposits
incurred or imposed wilh respect to the Facility.

s~ction

ARTICLE 7
INDEMNIFICATION. INSURANCE AND DEFENSE OF CLAIMS

This indemnification provision shall DO( be applicable to injury, death or damage
to property arising oul of lhc sole negligence or sole willful misconduct of the
State, its office1s, agents, servants or independent contractors (other than
Contr.actor) who arc directly responsible to tbc State. Con!rllctor shall not \Vaive,
release, or otherw isc forfeit auy possible defense lhe State may have rega :rding
claims arising from or made in CODDCCtion with lhe operation of the Fiicililly by
Contrador without the consent of the State. Contractor shall preserve all such
available defenses and cooperalC with the Stale to make such defenses available to
the mnimum extent allowed by law.
In case any actiona or proceeding is brought against the State by reasoa of' any
such claim, Contractor, upon notice from the State, shall defend against such
action by counsel satisfactory to the State, unless such action or proceeding is
defended against by oounsel for any carrier of liability insurance provided for
herein.

Section 7.1. Indemnification. The Contractor shall protect, defend,
i!ldemnify, save and hold harmless the State of Louisiana, all state departments,
agencies, boards and commissions, its officers, agents, servants and employees,
including volunteers, ·from and against any and all claims, demands, expenses and
liability arising out of acts or omissions of the Conuactor, its agents, servants,
subconlractors and employees and any and all costs, expenses and attorr.ey's fees
incurred as ~ result of any such claim, demand er cause of action including, but
not limited to, any and all clairrIS arising from:

a)
all claims, including death and claims based on violations of civil rights.
arising from the serv~ces performed under the Contract

(a) any breach er default on the pan cf Contractor in the performance of the
Contract;

b)
all cleims arising form the services performed under the Contract by
Ccntractor, and

(b) any claims or losses for services rendered by Contractor, by any pers0n or
firm performing or supplying services, materials or supplies in connection with
the performance of the Contract;

cj

Section 7.2 Insurance. The Contractor shall continuously maintain and pa)' for
such insurance as will protect the Contractor and the State as a named insLJred,
from:

rctions by a third party against Contractor as a result of the Contract

(c) any claims or losses to any person injured or property damaged from the
acts or omissions of Contractor, its officers, agents, or employees in the
performance of th~ Contract;

Section 7.3 Type.5 of Insurance. Prior to the effective date of this Contr.act,
the Contract<>r shall provide insurance policies and endorsements in a form .and
fer terms satisfactory to the State's Office of Risk Management evidencing
insurance ccverage of the following types, for the following purposes and in the
follow:~g amounts:

(d) any claims or losses by any person or firm injured or damaged by
Contractor, its officers, agents, or employees by the publication, tramlation,
reproduction, delivery, performance, use, or disposition of any data processed
under the Con!rllct in a manner not auth.orized by the Conuact, or by federal,
state, or local statutes or regulations;

a.
Worker's C<)Jnpensatioo and Unemployment Compensation lnsuraince
protecting the Contractor from claims for damages for physical or pers~nal
injury wh_ich may arise from operations performed pursuant to this Contract,
whether such operations are performed by the Contractor: by a subcontractor. or
b:r a person directly or indirectly employed by either of them.

(e) . an)'. failure of Contnictor, its officers, agents, or eJllployees to observe the
laws of the United States and the Stale of Louisiana, including but not lim:red to
labor laws ~nd minimum wage laws; and

b.

(f)
any claim or losses resulting from an act of an inmate while under
Contractor's authority.

18

General Liability Insurance, which shall specifically include civil.rights and
19
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medical mauers, in an amount not less than five million dollars ($5,000,000) for
each occurrence with an aggregate of at lezst ten million dollars ($10,000,000)
per yea.-. Such insurance shall also provide coverage, including the cost of
defense, for all stale officers and emple>yees, whether in their official or
individual capacities, against claims and actions as set forth in Section 7.2.
c.
Automobile and other vehicle liability insurance in an amount not less than
five million dollars ($5,000,000) per occurrence.
d.
Insurance in an amount not less than fifly thousand dollars ($50,000)
covering instances of employee dishonesty.
All insurance policies required under this Contract must provide no less than
thirty (30) days acfvance notice to the State of any contemplated cancellation. The
State shall have the right, but not the obligation, lo advance money lo prevent the
insurance required h'erein from lapsing for nonpayment of premiums. If the
Srate advances such amount, then the Contractor shall be obligated to repay the
State the amount of any ad\'ances plus interest thereon at the legal maximum rate,
and the State shall be entitled to set off and deduct suah amount from any amounts
owed the Contractor pursuant to this Contract. No election by the State to
advance money to pay insurance premiums shall be deemed to cure default by the
Contractor of its obligation to provide insurance.
Section 7.4 Fire and Property lnsuranc". The St2tc shall maintain fire and
property insurance on the State's buildings and equipment located at the Facility
sire.
Section 7.5 Defense/Immunity. By entering into the Contract, neither the
State nor the Contractor waives any immunity defenses which may be extended to
either of them by operation of law, including limitations on the amount of
damages which may be awarded or paid.
Section 7.6 Notice or Claims. Within five (5) working days after receipt of
summons in any action by the Stale, or of any agent, employee o; officer thereof,
or wi1hin five (5) days of receipt by the State or of any agent, employee or
officer thereof, of notice of claim, the Sl?te or any agent, employee or officer,
shall notify Contractor in writing of the commencement thereof.

'-'!' r
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Section 1.7 Financial Strencth. The Contractor shaJI, prior to signing this
Conlract, file with the State a financial statement showing a net stockholders
equity, calculated according lo generally accepted accounting principles
consis;ently applied, of not less than five million dollars ($5,000,000)
Thereafter, the Contractor shall file annually, on or before October I of each
20
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Senator ABRAHAM. Thank you very much.
Mr. Collins, welcome.
STATEMENT OF JAMES A. COILINS

Mr. COLLINS. Thank you, Mr. Chairman. Mr. Chairman, I am
Andy Collins, execa.tive director of the Texas Department of Criminal Justice, and chair oC the American Correctional Association's
Legislative Affairs Committee. I am honored to be here today to
speak to you on behalf oC the Association and its 20,000 members,
representing a cross-section of corrections professionals.
Thank you for this opportunity to share our views with you on
the issue of the Nation's prisons, and particularly the proposals
about truth in sentencing and incarceration of violent criminals. I
am submitting a detailed statement for the record, but I will briefly
summarize my comments for you today.
Earlier today, Mr_ Chairman, you spoke about the importance of
a balanced approach to dealing with the issue of incarceration of
violent criminals. The American Correctional Association believes
that we must be rnore successful in our efforts to reduce crime
through a balanced approach, one that places equal importance on
prevention, policing, prosecution, punishment, and treatment,
while being sensitive to the rights of victims.
One of the most critical issues that is addressed by current legislative proposals for controlling violent crime in America is the issue
of providing incentives to States for imposing tough truth in sentencing laws for ~ose who commit the most serious violent crimes.
In my view, there are two key principles that should be considered
in developing Federal incentives to States.
First, the truth in sentencing incentive should not be mixed or
diluted by trying to piggyback other reform incentives to the critical issue of truth. in sentencing. We can see in some of the current
proposals attempts to tie truth in sentencing to other kinds of reform issues. For example. in S. 930, we see effort to tie truth in
sentencing to the issues of inmate work and education requirements. In H.R. 667, we see efforts to tie reimbursement for the cost
of incarcerating undocumented felons to truth in sentencing.
These kinds of efforts only detract from the central issue, and in
some cases provide mandates that are very costly for States to implement, and they are overly intrusive in the day-to-day operation
of State prison syste:ms.
For example, iinplementing the inmate work and education requirement under- S. 930 would cost the Texas prison system about
$14 million a year ill. additional security personnel. Additionally, it
would cost about $5 million for additional work supervisors. To
meet the mandates of the educational program requirements, it
would increase our budget by 400 percent. When these kinds of
mandates are included in the legislation, States are forced to
rethink the value of the truth in sentencing incentive.
Second, the truth in sentencing incentive should not be tied to
an unrealistic goal. H States are to work effectively toward truth
in sentencing, the goals set forth in the legislation should not be
so impractical to achieve that States are discouraged from trying
to attain them. Current proposals would require States to im.ple-
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ment State laws requiring violent offenders to serve 85 percent of
their imposed sentences.
We suggest using a formula based on a progressive continuum of
truth in sentencing incentives that judges a State on its own
progress toward goals set for itself in place of the 85-percent requirement. Also, given that it is nearly impossible to determine the
national average percent of time served, we think it is more logical
to require indeterminate sentencing States to assure that 85 percent of the minimum sentence imposed will be served. We believe
that these requirements will provide a more realistic incentive to
States than those offered in current legislaticn. It will also help to
ensure that an optimum number of agencies are eligible to participate in the national crime control initiative.
In Texas, where both sentence imposed and time served tend to
be longer than most States, the 85-percent requirement would cost
Texas taxpayers an additional estimated $1.5 billion over the next
15 years. How can a State like Texas be motivated to work toward
85 percent when the costs to State taxpayers of doing so would far
outstrip the Federal funds we would receive?
Texas taxpayers, without any Federal incentives, have already
committed almost $2 billion to expand prison capacity from about
38,000 beds in 1987 to about 135,000 beds by September 1 of 1995.
We estimate that another 78,000 would be needed over the next 15
years to be able to implement an 85-percent requirement.
If the overall intent of the truth in sentencing legislation is to
motivate States to enact laws that protect citizens from violent
crime, the Federal legislation must look at performance measures
that are much broader than just served as a percent of sentence
imposed. By focusing solely on the 85 percent of sentence imposed,
States that are imposing longer sentences and that are requiring
longer periods of incarceration for violent offenders may still not
meet the 85-percent criteria, but may actually be doing more to
meet the goal and the spirit of t:ruth in sentencing legislation than
other States.
In a recent study published by the Bureau of Justice Statistics,
Texas was shov.-n to have longer sentences imposed and longer
time served than any of the 4 States identified by the Congressional Research Service as qualifying for 85-percent truth in sentencint'. According to the study, Texas' average sentence imposed
far ~;;i,•nt offenders was 145 months, with an average time served
of 56 months, or 39 percent. However, even though California, for
example, showed 85 percent of sentence imposed, their average
sentence was only 39 months, with an average time served of only
33 months.
In summary, I would like to make the following points. First, we
must be more successful in our efforts to reduce crime through a
b.alance~ !lPProach, o~e that l>laces equal importance on prevention, policmg, prosecution, purushment. and treatment, while again
being sensitive to the rights of victims.
Second, legislation to provide incentives for truth in sentencing
should not be mixed or confused with other reform issues like inmate requirements for work or education, and should not be laden
with requirements that are not cost-effective to im9lement.

Third, truth in sentencing incentives need to be tied to mo.re
flexible, good-faith efforts by States to achieve the goals of imposiD.g longer sentences for violent crimes.
Mr. Chairman, this concludes a summary of the American C<>rrectional Association's testimony. Again, I provide an expanded
commentary on these issues, and I would be more than happy to
answer any questions that you might have.
[The prepared statement of Mr. Collins follows:]
PREPARED STATEMENT OF' JAMES A. CQums ON BEHALF OF THE AMERICAN
CoRRECTIONAL .AssoCIAnoN

Mr. Chairman, and members of the Committee, I am James Collins, Executive I>i·
rector of the Texas Department of Criminal Justice, and Chair of the American Correctional Association's Legislative Affairs Committee. I am honored to be here today
to speak for the Association and its 20,000 members representing a C1'088-section of
the corrections profession. Thank you for this opportunity to share our views with
you on the isaues of our nation's prisons and, partic:ularly, the proposals abcnat
truth-in-sentencing and incarceration of violent criminals. I am submitting a detailed statement for the record, but I will briefly summarize my comments for you
today.
Crime is one of the top issues on the public's mind today. Cutnnt sentiment could
lead one to believe that the crime rate has increased si!mificantly and that our initiatives have done nothing to control it. The truth is tliat the majority of persons
in this country are law abiding and do not commit crimes. The majority of crime
is nonviolent even though violent crime captures the public's attention. A sector e>f
the public tends to thinlt that somethin~ drastic must be done to curb the increased
trend. Some believe that the most effective method of curbing crime is to take criminala off the street so they can't commit more crime.
While the total number of arrests have remained relatively stable since the mid1970s, with a minor increase between 1987 and 1990, several factors have led to
increases in convictions and thus, incarceration. They include enhanced law enforcement efforts, advances in forensic technol~es, abolishing discretionary parole.
eliminating good time, and adding or increasmg percentage requirements for ti.me
to be served in prison before release consideration. In reality, the crin.e rate has
remained flat in the last 20 years while we have increased our prison commitments
by as much as 155 percent.
This unprecedented increase in prison population from 1980 to 1992 has largely
been due to drug, property and public order offenses (which comprise 84 percent of'
the incarceration rate increase), and to increasing mandatory minimum sentences.
National research.on the impact of the Federal Sentencing Guidelines indicates that
substantial numbers of low-level drug offenders have lieen sentenced to Federal
prison because of mandatory minimum sentences.
The United States has now reached the point where we are vacillating between
first and second in the world in incarceration rates, yet the crime rate haS been vir·
tually unchanged.
In 1980, we nad 310,000 inmates. By June 1994, we had 945,000. We incarcerated
150 people per 100,000 in 1980; and now, we incarcerate 519 people for every
100,000. Unfortunately, things will get worse. Accordi~ to Dr. Jeffrey D. Senese,
University of Baltimore Department of Criminal Justice, the CUJTent consensus
among criminal justice rese8rch is that we can anticipate an increase in one area
of crim-U.S.t being juvenile crime. The.Juvenile crime rate ill expected to increase
This is largely due to the grandchildren of
by 25 percent overt.he next 10
the original "baby boomersw rea ·
the crime-prone age group of ages 16 to 24.
Both demogra,PhY and policy are working against that crime rate dropping oft As
profeeeionals in the correctional community, we share an overwhelming consensua
that incarcaration, in and or itself, does little to reduce crime or have a positive impact on recidivism.
We have an obligation to acknowledge the public's feare about crime and victimization. We need to help victims obtain true justice in a fair and practical manner.
Therefore, we aa con-ections _Professionals and members of our communities have a
responsibility to work hand-in-hand with you aa the poll~, to educate citizens on empowering their communities to maintain public safety. We must be more
successful in our efforts to reduce crime thzough a balanced apploach • • • one that
incorporates prevention, policing, prosecution, punishment and treatment. It is our
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duty to formulate and promote ix'Ucies based on informed, rational discussion, accurate data and professional experi"nce. Today's hearing is a step in tha~ direction.
There is compelling evi~ that indicates that, .when poll~, fo~ diverse. segments of our sociei, gave similar responses to questions ~ crune solutiona.
Replies by local citizens showed that many favor strategies involving the use of recidivism reduction programs such as literacy training and educatfon to reduce
crime.
The lint segment wu a group of 1000 members of the ~eneral public: A national
public opinion l>Oll conducted in June 1995 by The Wirthlin Group, an mdependent
researcli firm, l'ound that three out of four American citizens support the balanced
approach involving prevention, punishment and treatment as a way of controlling
and reducing crime. These findings are consistent with other national polls.
The members of this Committee are familiar with the results released in December 1994 of a poll conducted by the Senate Judiciary Subcommittee on the Constitution. That survey :eached a fourth segment-corrections professionals. It revealed
that 85 percent of wardens surveyed do not think that most elected officials in
America are offering eff'ective solutions to crime. The wardens polled overwhelmingly support prison programs to reduce recidivism:
• 93 percent favor literacy and other educational programs,
• 92 percent favor vocational training, and
• 89 percent favor drug treatment.
Over 45 national, regional, state and local organizations and individuals have
joined the American Correctional Association in support of our position calli~ for
a balana!dfublic policy on crime control. We believe that incarceration is an mtegral part o combating crime when combined with a comprehensive, balanced approach that includes other effective tools aimed at prevention, policing, punishment
and treatment.
State and local corrections and criminal justice systems need more flexibility to
implement stra~es for controlling violent offenders and protecting citizens from
violent crimes. Prison reform legislation must contain language pertaining to adult
and juvenile offenders that supports:
• using conventional correctional facilities for incarcerating serious violent offenders and persona uaing a firearm in the commission of a crime.
• using community-based punishments for nonviolent offenders.
• implementing recidivism reduction programs, prevention measures and drug
courts.
• requiring offenders to pay victim restitution and imposing community service
in those individual cases where 100 percent financial restitution is not feasible.
• reducing frivolous lawsuits filed by inmates [TiUe II, H.R 667 and Sec. 103(c)
ofS. 3J.

ACA supports the concept of truth-in-sentencing. Sentencing policies should be
based on the principles of pro~nality so that the punishment is commensurate
with the seriousneea or the crune. When these policies fail in fairness and rationality, correctional practice is adversely affected and the public is ill-served.
We urge the Senate to allow truth-in-sentencing grant funda to state and local
governments to be used for the construction and operation of correctional facilities
and programs. Correctional administrators and criminal justice professionals must
be. l:nuted to knew what i.e the beet comprehenaive plan to addresil their correctional
cnsee. We believe that - can reamcile truth-in-eentencing requirements with indiv_:idual stat.ea' aituationa while ~ states' rights to manage their criminal justice and corrections sy1ltems llCCIOrding to the unique fiacal, organizational and philosoehical circumstances in each state.
states and localities need fle:ribility to implement strategies for controlling violent
offenders and protecting citizens fioin violent crimes. As Senator Dole stated when
he introduced Senate Bill 3 on the Senate Floor in January:
• • • States and localitiee, not the Federal Government, are on the front
lines in the war qainst crime and are beet equipped to devise effective
anticrime BtrategieL When it comes to fighting crime, the role of the Federal Governments ahould be to assist the States and localities in their own
C!'ime-fighting elJ'orta, rather than impoee llllll8Ce98ar)' regulationa and 'onemze-fita-all' requirementa that oft.en do more harm than good.
Generally, A~ BUpporia the 1994 Crime Act. If there are changes to be made,
we suggest relaxing the truth-in-Mnteru:ing standards rather than tightening them

..

.~

"T-•_,1,_;;.•

•••. •. ·._:/,;):;._

..:,;,:-:~~~,;·,,,~ti;,!;:,.,;i;_~~~.;:•

i.k,,_.,c:;..~~

142
as proposed in eending bills. As states change their laws and implement statutes
to asaure truth-m-sentencing, offender populations and related costt. will dramatically increase for decades to come. A number of state correctional agencies have reported to us the impact that the S5 percent requirement would have on their prison
operations. They project that construction-related coeta will range from as few as
2000 beds for sin&ll states to as many as 44,000 beds for larger states over a tenyear period. Thia !}'Pe of apansion may cause states to incur constrution-related
costs from $64 million to $773 million. Increases in associated average annual operating coeta are estimated to range from $34 million a year to $81 million a year.
I will address the specifics of our recommendations regarding truth-in-sentencing
later in my testimony.
We suggest using a formula baaed on a progressive continuum of truth-in-eentenclng incentives that judges a state on ite own progrees toward goala set for itself.
in place of the 85 percent requirement. Also, given that it is nearly impoeaible
determine the national average percent of time served, we think that it is more 1~
ical to require ~determin~te sentencing states. to assure that 85 P':rcent of the mirumum sentence IDlposed will be served. We believe that these reqw.rements will provide a ·more realistic incentive to statee than those offered in current legislative ~ro
posal.s. It will also help to ensure that an optimum number of agencies are eligible
to participate in the national crime control initiative.
ACA encour~ea the members of this Committee and your colleagues in the Senate to resist legislating additional mandatory minimum sentences for nonviolent offenses because they encourage the release of violent criminals to make room for
newly sentenced nonviolent adult and juvenile offenders. They also reduce the use
of a broad range of less cosUy and effective sentencing options for nonviolent offenders.
We are committed to comprehensive criminal justice and correctional planning. In
order to have a truly balanced approach to pnson reform, we must recognize the
role of community-based sanctions and other alternatives in creating space for violent offenders in oonventional incarceration facilities. Federal legislation should encourage state corrections agencies to develop comprehensive correctional plans that
are designed to provide an integrated approach to the management and operation
of correctional systems.
The Association ill ooncerned that current proposals no longer require a state to
consult with local governments as it develops its application for the use of the pri8on
grants. There mWJt be provisions for states to share funda with local governments
that operate correctional facilities. In many states, local jails are used to house state
prisoners due to crowding in state facilities. Other factors such as enhanced law enfora!.Dlent efforts, three-strikes laws and the abolishment of parole have inundated
local detention facilities.
ACA sup~rts correctional facility programs that reduce idlene88 and promote safe
working conditions for staff. I know first-hand the value that correctiona! ~e
ment toola such as earned time credits and recreational programs have in maintaining secure institutions and protectin11: public safety. Recent events show us that we
are moving toward an austere, punitive and harsh treatment of offenders in this

tc:

~:;; are citizens who do not realize that th- activities are necessaiy management toola to operate aafe and effective facilities for staff and communities. My colleaguu and I lmow that when inmates are involved in constructive activitiee there
i.e lees time for them to think of ways to make weapons, eecape or beat up on staff
and other inmates. Exerciee and recreation reduce idlentlM, relieve aggreaaivenees
and in the long run will reduce the health care cost.Ii in corrections. Treating a physically ill inmate coats three times more than the cost of treating a healthy inmate.
If1 common eense that healthy inmates mean lower correctional health ca.re costs
for the taxpayer. We request that the Senate evaluate the impact of eliminating offender programs before potentially putting our nation's communities and over
800,000 correctional staff' at risk as well aa inc:reasing costs.
ACA believes that work and education are important elements within the correctional ll)'lltem. We know that vocational training, alcohol and drug treatment. violence reduction programs and cognitive behaviorat training reduce recidivi.mn. Over
500 ~ studies validate the personal experience of corrections profeuionalaOffendera who succeeefully complete theee programs haw a lowered recidivimn rate
of as much as 60 percent.
For example, in a recent study, only 4.5 percent of the inmates in Illinoia priaona
who received their degree while incarcerated returned to prison after three ~
Allio, National Institute of Justice (NLJ) reeearch ahOWB that over one-half the
llUbetance abuaera involved in the Miami drug court llUCC888fully complete court-ordered conditiona.
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For the balance of my testimony, I w:ouJd like ~ speak in ~ore detail about a key
issue of today's hearing, that of truth~m-een~. In my view, ~ere are t"!"O k:ey
principles that should be coW11dered m developmg Federal truth-m-sentencmg mcentives for the States.
First the truth-in-eentencing i.Dcentive should not be miud or diluted by trying
to •pimi:Y-back" other reform incentives to the critical ism!! of trut?-in-aente~.
We can see in some at the current propoeals atteml'~ to tie truth-m-sent.:ncmg to
other kinda of reform iaues. For example, Senate Bill 930, attempts to tie truthin-aentencing to inmate worlt and education requirements and the state's ability to
give or take away inmate privileges. Also, H.R. 667 tries to tie reimbunement for
the costs of incarcerating uDdoc:umented felons to truth-in-sentencing. These Jei;tislative efforts only detract from the central issue and, in some cases, provide manaa tes
that are not conducive to efficient. CXJBt.effedive management of state prisons. They
are too intrusive into the daily operations at our correctional facilities.
Implementing the inmate worlc an·; education requirementa under Senate Bill 930
would cost the Texas prison system about $14. 7 million per year in additional
rity personnel costs, $5.3 million ~ year in additional inmate work supervision
costs, and our annual ooeta ol~ educational progr..ms to inmates would increase by 400 pen:ent. When eee ldnila at mandates are attached to the incentive
programs, coITedional administratoni and policymakers are forced to re-think the
value of truth-in-eentencing i.Dcentival. They tend to interfere with the day-to-day
operations of state prison and local detention eyBtems. State and local correctional
systems are too divene in their composition to be forced into a mold that ia not an
inappropriate fit for alL
Second, the truth-in-eentenc:ing incentives should not be tied to an unrealistic
goal. If states and locala are to work effediveJ:r toward truth-in-sentencing, the
llOBls set forth in the legial.ation should not be so unpractical to achieve that we are
<liscouraged from trying to attain them. C-.urent proposals would require States to
implement state Jaws requiring violent offenders to serve 85 percent of their imposed aentences.
In Texas, where both Bentences imposed and time served tend to be longer than
most states, this 85 percent requirement would cost the taxpayers of Texas an additional estimated $ L5 billion over the oezt 15 years. How can a state lilte Texas be
motivsted to work t.oward 85 percent when the costs to state tupayers of doing so
would far outstrip the federal funds - would receive? Texas taxpayers, without any
federal incentives, ha"Ve alreedy C<lll1Dlitted a1moet $2 billion to expand prison capacity from about 38,000 beds in 1991 to about 135,000 beds by September l, 1995.
We estimate that another 78,000 beds would be needed over the next 15 years to
be able to implement an 85 percent requirement.
The U.S. Att.lmey General estimates that states will 11pend as much as $20 for
every $1 in federal matching funds Ullder the truth-in-sentwcing guidelines proposed in H.R. 6'>7. Others have PN.iected varying costs. According to an analysis by
Marc Mauer, Ulliatant director Ot tbe Sentencing Projoct, states will need to spena
between $2 and $7 of their own money far f1WrL aouar they receive in federal prison
grants under H.R. 667. The Caml>&iiin far an Effective Crime Policy has estimated
that anywhere from $3 to $6 afatateil' lllODe1 will be required.
The bottom line, from the states' point of view, ia that the prison grants have
"strings attached.• Over the long run, lhMe strings can make the cost of participating in the grant J>rocram too prohibithe.
Currently, violent oft"endeni in the statee eerve about 46 to 48 percent of their sentences, according to .Justice .Department. Thus, to reach the "truth in sentencing"
goal of 85 pettelt, Mauer estimates that states would need to more than double
their time-served figuree. For an avenge state with 8,500 violent offenders in prison
(one-fiftieth of the nation'• total), that would represent an increase of roughly 8,500
inmates. The 8,600 additional inmates will coat the typical state $425 million for
prison construction plus $170 million per 1Ml" for operations, Mauer calculated.
Thus, over the nut six years. the atate would spend more than $L4 billion to become eligible far the gnmta. And the federal grants far the typical state (one-fiftieth
of the total) would amomn to $210 million.
Furthermore, the fedenl granta are Bcheduled to end following the year 2000,
after which the states would Daft to find new ways to pay for, or else abandon, the
~ Car~ and larger prieon syatema they established in order
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adminiatraton like mJllelf' have t-n as1dn.r whether our states can
comply with the truih-in-.n~ grant ~ We "have turned to the Con~onal ~ Serrice (CBS). the National Institute of Corrections (N!C) and
DeJ>utment at Justice Of!ice ol .Jumce Pn>grama (OJP), but as of yet, none have
been able to provide a definitive judgement on whether individual states are in com-

pliance with the firEt standard for truth-in-sentencing incentive grants. They are
working tirelesaly Olll thi.a effort, but it ia an extremely complicated process.
Several key terms muet be defined in th'3 Office of Justice Progralns (OJP) regulations, yet to be publ..ished. OJP has indicated that the final rule will be out in the
fall of 1995. Needed. for example, are a definition of "violent offense" and clarification on what the terml "aentence imposed" means for purpoees of the 85 percent calculation. Thus, it is clifficult to locate a stat&-by..tate an&lyllia of the ability to qualify for grant funds, tl:iough exploratory studies are underway at OJP, NIC, and CRS.
We commend the Attorne!imeral and the staff of the Office of .Justice Programs
for their support in provi ·
answers and ongoing technical 8llSistaDce to the corrections community :an our e <>rts to understand aDd move toward compliance with
the 1994 Crime Law_
According to a Ma.; 1995 study conducted by NIC, 19 states were found to have
had truth-in-sentenc::ang legial.a-tion In place before the 1995 l~slati"Ve session and
legislatures in 29 states reportedly dealt with proposed truth-in-aente~ Jeilwation in the 1995 session. Havin~ the legislation in place does not necessarlly mean
that the Jaws are compatible ""1th the truth-in-sentencing language of the current
Federal Jei;tislative propC>Sala. In fact, only seven states have been identified as
qualifying l"or Federal truth-in-sentencing funding: Washington, Oregon, California
and Minnesota (according to a February 1995 ~RS report), and Arizona, North
Carolina and Delaware (based on January 1995 OJP estimates).
Actual time served for a given violent offense is longer in some states than in others, yet can appear ahorter when presented in percentage terms. It is important for
other factors than the percentatte of sentence served to 6e uaeased when evaluating
the degi-ee of compliance with truth-In-sentencing guidelines.
There ia some controversy regarding the compatibility of truth-in-sentencing and
earned or good time credits. In man;r departments of corrections, an earned time
or good time system i.s considered an l.ln{>Ortant tool for managing offender behavior.
For example, Connecticut impc>888 disciplinary action precluding an inmate from
classification reducti«>ns if the inmate refuses to follow prescribed J>rogramm&tic
work or educational essignmen1s. Massachusetts awards inmates with e8rned good
time as a result of in.volvement. in positive programming such as education. In Rew
Mexico, good behavii»r is a requirement for participation in all programs iDcluding
education.
If the overall intent of ~e tnath-in-sentencing legislation ia to motivate states and
locals to enact laws Uiat protect; their citizens from violent crimes, then FedersJ Jegialation must look at pert"Orm&.lllce criteria that are much broader than jWlt the percent of aentence imp<Med.. Stats. are imposing Jong sentences and requiring long periods of incan:eration. for violent offenders but /Ifill are not meeting the 85 percent
criterion; and yet, they may aetually be doing more to meet the apirit of truth-ineentencing Jegialation. tha.n othe..ra.
In a recent study just publia.hed by the Bureau of Justice Statistics, Texas was
shown to have longer sentences im~ and longer time served than any of the four
states identified by the C-Ongres.aioDal a-arch Service as qualifying for the 85 percent truth-in-sentencing. According to the study, Texas's average sentence impoeed
for violent offenders was 145 nnonths, with average time served af li6 montlis, or
39 percent. However, even though California, for example, showed 85 percent of sentence imlJ()&eCf. their average sentence was only 39 months, with an average time
aerved. o( only 33 man.the.
Additionall~ the al; percent criterion alone does not address another aspect of
1 IIUO' be overlooked. Many states, like Texas, who require long pepublic wety tnat
riods of lncarteration. for violel'.llt offenders ha"Ve c:raf\ed their correctional ~
eo that control can b& exerted o'l/er violent offenders after they are released into the

~':i~·does Texas require long periods of incarceration for violent offenders, but
when those violent ofl"enclera are eventually released into the community, they find
that they are also facing long periods of community 1111perviaion. Moreover, it the
terma of their releasa are violabd, they will be returned to prison to eerve the remainder of their Jong .entence.
In cloeing, I would Like to emphasize a few points.
First, we must be imore sucCeesful in our efforts to reduce crime throui11 a balanced approach • • • one that incorporates prevention, policing, proeecution, punishment and treatmelllt.
Second, Federal l~tion to provide incentives for truth-in-een~ should not
be mind with or coiU\uletd witli other reform iasuee like inmate requttementa for
work or education and should 1M1t be laden with requirement& that are not C09t-effective to implement.
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Third, we can.not build our Vl8:J out of this problem. We need a varil!ty of sentencing options including community-baaed puniafunents.
Folirth, truth-in-aentencing incenti-.ee need to be tied to more flexible, good-faith
efforts by states to achieve tlie goe1a of imposing longer sentences for violent crimes.
Fifth, correctional management toola suCh aa earned time credits and recreational
profP'am& are vital to maintaining eecure institutions and protecting public safety.
Sixth, Federal incentive grants s.hould not im~ requirements on state prisons
that will impair corrections offidaJ8 in the day-to-day management of their facilities
or in their ability to ll1llD8ge their inmate ~pulations in a safe and secure manner.
I will conclude my remarks !'1 empba.aizing that incarceration is an integral part
of combating crime when combined with a comprehensive, balanced approach that
includes other effective tools aimed at prevention, policing, punishment and treatment. We urge the Senate to consider a balanced approach to crime reduction. This
approach !'laces aa much emphasis on prevention and treatment as it does on pun·
ishment. Tw<rthirds of inmates are illiterate and have limited, marketable job
skills. As high aa three-quarters ol inmates have drug and alcohol programs. As a
society, we will either pay now to teach inmates how to read and write, learn a
trade and get off drugB or we will pay later in higher crime.
Thank you for your attention toda:r. We appreciate the thought and deliberation
that this Committee baa given to pnaon reform issues. We aak that you and your
colleagues in the Senate be mindful of our concerns when voting on related measures. The American Correctional AMoc:iation stands read,v to work with you to meet
the challenges of today and to better the future of corrections in our nation.

Senator ABRAHAM. Thank you very much.
Mr. Lamb?
SI'ATEMENT OF ZEEB. LAMB

Mr. LAMB. Thank you, Mr. Chairman. In addition to my prepared
statement, I would aak that a resolution from NACo, the National
Association of Counties, concerning violent offenders, as well as an
article and a citizen's guide concerning structured sentencing, be
entered into the record.
Senator ABRAHAM. They will be. Thank you very much.
[The information referred to is attached to Mr. Lamb's prepared
statement.]
Mr. LAMB. My name is Zee Lamb. I am a county commissioner
from Pasquotank County, NC. I am a member of the NACo Board
of Directors and chairman of its Subcommittee on Corrections. I am
also chairman of the North Carolina Association of County Commissioners' Criminal Justice S!eering Committee and I serve on
the governor's Crime Commission for the State of North Carolina.
1\1r. Chairman, the problem we face in corrections is not that
States and counties are soft on crime or have been reluctant to construct jails and prisons. The fundamental problem is that we have
not as a Nation adequately managed and set priorities for existing
space. Out of $30 billion spent annually by States and counties on
adult corrections, roughly 85 percent is directed to capital and
operational expenditures for jails and prisons. Only 11 percent is
spent on some kind of alternative program, including probation.
Mr. Chairman, the corrections systems in our country is inherently intergovernmental For example, when some is arrested and
charged with a serious felO!!f• they are not taken to State prisons.
They go to the county jail. When Federal judges put population restrictions on State J!~n facilities to protect the constitutional
· actions inevitably impact on local jails.
rights of inmates,
Today, there are more than 50,000 State-read inmates who are
backed up in county jails. What this all means is that since the
problems are intergovernmental, so must be the solutions.
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Our urban county jails in the United States are at over 100-percent capacity and acrount for more than half of the Nation's jail inmates. But, Mr. Chairman, the overcrowding of our jails is symptomatic of the larger crisis facing our corrections system. The fundamental lack of partnership between States and counties and a
general failure to develop a comprehensive intergovernmental
strategy is the core problem. Yes, there is collaboration, but it is
nowhere near the level it should be.
In my State, Mr. Chairman, I am pleased to report, thanks in
part to the active participation of the North Carolina Association
of County Commissioners, a creative partnership has been formed
between county and State governments in both community placement and secure incarceration.
Essentially, the North Carolina approach gives the county responsibility for dealing with nonviolent offenders in the community, thereby freeing up valuable bed space for violent and repeat
offenders in State prisons. The effect of this new partnership is
that serious offenders will be spending more time in prison. The
people of North Caxolina, and I believe the Nation, got tired of
being lied to. Victhns of crime got tired of being lied to when in
court they were told someone was going to go to prison for 20 years
and they would be out in several years.
Misdemeanants sentenced to 2 years in North Carolina were
spending 10 to 14 days, and a felon sentenced to 10 years was serving less than 1 year. With structured sentencing, there is no longer
good time, no longer gain time, no parole, no early release. Rather,
we have bad time. You get a sentence of, say, 80 to 88 months. If
you act up in prison, you serve more than 80 months. But if you
are good prisoner, you will serve 80 months, no less.
'
The State has also established a new relationship with the counties under the State-County Criminal Justice Partnership Act th.tit
will enable counties to receive State grant& to develop a wide range
of community programs, including education, job training, and drug
treatment.
The National Association of Counties is deeply concerned about
public safety, but we also recogni.z4! the importance of preventiC>n
by focusing on early intervention. In North Carolina, just as the
State sees counties as a player in the field of C<">rrections, the State
has also recognized the county role in prevention, as evidenced in
the Smart Start Prc>gram which targets newborns to 5-year-old
children.
Under North Carolina's new structured sentencing law, priorities
are set in the use of jails and prisons. Truth in sentencing is vigorously promoted and policies are balanced with resources. In short,
North Carolina's stiuctured sentencing system ensures that violent
offenders are locked up for longer periods of time. However, noncareer, nonviolent ofJ"enders are dealt with at the county level in
a variety of community programs, such as restitution, work release,
drug treatment, intensive probation, community service, and day
reporting centers.
Mr. Chairman, in the past, there has been a fundamental misconception by Congre!JS and by the States of the county role in the
correctional system. The misconception is that the major partici-
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pant is the State and that the counties only have a minor role in
finding i>olutions to our corrections problems.
Representative McCollum's prison bill in the House, for example,
would grant counties only up to 15 percent of part II funds for jails,
leaying the State with at least the remaining 85 percent. This is
surprising in light of the fact that counties incarcerate virtually
one-third of the Nation's non-Federal inmates in county jails on .
any given day, and spend well over one-third of total State and
county correctional expenditures.
Under current proposals, because of the lack of a comprehensive
planning requirement, counties fear that there is a real danger
that governors will take the money and use it solely for State prisons and ignore the corrections needs of counties. How can there be
a partnership if one partner gets all the money?
The National Association of Counties offers the following recommendations. One, counties must be recognized as equal partners
with States in managing correctional systems. Two, this partnership must be reflected in comprehensive funding and policy approaches. We recommend that relative corrections expenditure data
be used as a basis for determining the counties' share of the State
allocation and that such funds be directed to local governments.
In summary, there are people who believe that we can simply
build our way out of this crisis in order to make sure dangerous
people are locked up. For more than 15 years, the National Association of Counties has pursued a management approach that seeks
to prioritize our limited institutional resou..rces. Let me suggest that
the lack of prioritization and management is at the core of the
problem.
Thank you, Mr. Chairman.
[The prepared statement of Mr. Lamb follows:]
PREPARED STATEMENT OF ZEE

B. LAMB

ON BEHALF 0!' THE NATIONAL AssocIATION

OFCoUNTIEs

My name is Zee B. Lamb. I am a county commi&sioner in Pasquotank County,
North Carolina. I am a member of the National Association of Counties (NACo) 1

board of directors and chairman of its subcommittee on correctiona. I also chair the

North Carolina Association of County Commissioners Criminal Justice Steering
Committee and serve on the Governors Crime Commission for the State of North
Carolina.
Mr. Chairman, I wish to commend you and Senator Biden for holding this important hearing. The corrections crises in our country is clearl,r the number one problem facing couni, government in the area of criminal justice. As of last June, for
example, the Nation's jail& were at 97 percent of capacity.
Mr. Chairman, the correction's system in our country is inherently intergovernmental in its nature. For e:umple, when someone is arrested charged with a serious
felony they are not taken to a State prison-they go directly to jail-the county jail.
When Federal judges ~ut population restriction& on State prison facilities to protect the constitutional rights of inmate&--their actiona inevitably impact on local
jails.
Today, there are more than 50,000 "&tste-~dy" inmates who are backed up in
C?unty
tion&. jails. In ehort, since the problems are interguvernmental eo muat be the solu1
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o(

Counlieol U. the DDly nation el copnization reprMellting county
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In the urban ~ co~ty)a.ib are now ~ly overcrowded. Accordinir to
the Bureau of Jll8tice &tatiatie&, "the largest facilities th0&e with an average daily
population of 500 or more inma tee, were the most mded-o~ting overall at
more than 100 ~nt. o( capacit=r. More than ha1J" of the Nation 8 jail inmates -..--e
houaed in these large racilities • '* •'(JaiU and Jail Inmatu 1993-94).
But Mr. Chairman, the overcrowding of our jail9 is !J.Y1Dptomatic of the larger crisis facing our corrections system: th8 fllndalnental Jaelt or PBrtnerllhip between
Stat.ea and counties aad a general failure to develop a comprehensive intergovernmental strategy.
In my State Mr. Chairman I am pleased to report, thaclta to the work o( the
North Carolina sentencing and policy commi-ion and the active participation of the
North Carolina Asaociation of Cowity Commissioners, a creative partnership bu
been forme.:I between. county an!' State government ~ both community placement
and ·~. incarcerati_on. E!'sentiell:y, the North Cai:olina approach gives the county
responSibility for dealing with nonVIolent offenders m the community thereby freeing up valuable bed space for violent and repeat offenders in State prlaons. The eff~ of this new partnership is that seriOUB offenders will be spendirig more time in
pnsons.
Mr. Chairman, North Carolina's comprehenaive lei;tislative package hu dramatically changed the States' sentencing policies by estaoliahing truth in sentencing aa
a primary objective.
The State baa also eetabliehed a new relationahip with the counties under the
State-County Criminal JU&tice Partnership Act that will enable counties to receive
State grants to develop a wide range of community ..Prog:nuns.
Under North Carolina's new structured aentenang Jaw, priorities are let in the
use of jails and prisons, "truth in sentencing" is vigorously promoted and policies
are balanced with reso'1?'Ces. Offenders are cl8ssi1ied based on the severity of their
crime and their prior crimincl record. Based on these two factors, judges are provided with a range o( sentencing options.
In short, North Carolina's stnzctured-aentencing &y&tem ensure that violent offenders are locked up Cor long period& of time. Ho.,..ever, non-career, nonviolent offenders are dealt with at the county level in a varic.ty of community programs such
as restitution, work release, drug treatment, iiitenaive probation, community service
and dar reporting centers.
Mr. Chairman, in the past the.--e hu been a fundamental misconception by Congress and by the States of the county role in the correctional system. The misconception is that the major participant is the State and that counties only have a minor
r Je in finding aolution.a to our corrections problema.
Representative McCollum's prison bill m the House, for example, would grant
counties only up to 15 percent
part II fund& for j~l leaving the State with at
least the remaining 85 percent. Thia is surprising in lignt or the fact that counties
incarcerate virtually oae-third of the Nation's non-Federal inmate& in coun~ jails
and spend well over oae-third of total State and county correctional expell!liture&.
One of NACo's major concerna is that in the absence of comprehensive planning
requirements in current proposal& before Congre&&, State official& (aced with Federal
court mandates and the pressure to provide more _Prison space, will spend corrections fund& on State priscn needs instead or aasi&ting counties in creating collaborative State-county stra1.egies and in meeting county correctional needs..

or

RECOMmNDA"MONS

1. Counties must be recognized es equal partners with Statee in managing correctional systems.
2. Thia partnership must be reflected in comprehensive funding and policy approaches. We recommend that relative corrections ~diture data be uBed to determine the counties share of the State allocation and that such funds be directed
to local governments.
3. Any legislation must contemplate the fiacal effect on county court& and correctional &y&tems. Unless these components are in balance, an inequitable result is
likely to occur.
In summary there are some wbo believe that we can &imply build our way out
of this crillis-in order to make sure dan2E"Oull people are locked up.
For more than 15 years the National A..ociation or Counties hu pursued a policy
objective that haa taken U8 in another direction-that the beat way to ensure that
serious offenders are locked up is to prioritize our limited in&titutionaI reaourcea.
Let me ll!lgge8t that tlle laclt of prioritization and management is at the heart of
the _Problem. Out of $30 billion spent anmially by State& and counties on adult corrections roughly 85 percent is directed t:. capital and operational u:penclitures for
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jails and prison&-only 11 percent is spent on any form or alternative p~ including probation and parole (an additional 4 percent is spent on administration.)
Mr. Chairman, the problem we face in corrections is not that States and counties
are soft on crime or have been reluctant. to eomtruct jails and prisons. The fundamental problem is that we have not adequately managed and set priorities for existing space.

THE Cour~TY /C11Y CRIMINAL JusT1cE PARTNERSHIP:
EXPENDITURES FOR FY 19 92

NATIONAL AssoclATION OF CoUNTIES PoUCY ON F'wE!!ALSTA"i"E-CoUNTY
PARTNERSHIP PRooRAM FOR CoMJruNITY CoRllECTIONS

NACo supports State-county partnership programs which foster local comprehensh·e planning and provide a range of community alternatives to incarceration for
less serious felony and misdemeanant population& The Federal Government should
!'rovide incentive ends to assist States and counties in developintt or enhancing
Community Corrections Acts. State governments should assist counties in this process by providing a stable source of ongoing financial and technical 8"Sistance. Partnership programs should emphasize the role or the private sector and encourage,
-.;·herever feasible, the systematic sharing of resources on a multicounty basis. Inherent in the practice of community corrections is the recognition that the community
is the best place to deal with the behavior of less eerious otrend1!1"11 and that county
governments are uniquely able to coordinate, collaborate, and provide administrative leadership and oV1!1"11igbt in developing programs suited for their communities.

lfl~<!Sdfu":.i::;

TIIB NATIONAL ASSOCIATION OF COUNTIES POUCY LINKING SKNTENCING GUIDELINES
TO COMMUNITY CORREC"nONS

In order to reduce sentencing disparity, eliminate unneceesary confinement, establish >:!lore rational and appropriate sentencing policies, and, in general, better manage limited correctional resources--includina: jails and prisons--NACo supports the
develo.,ment and enactment of rational and uniform statewide sentenang guidelines. These should be tied to comprehensive community corrections legislation and
legislatively predetermined jail and prison POl>Ulation muimums at both the state
and local level. Such sentencing recommencfations should set fixed presumptive
terms for felony and serious misdemeanant populations, indicating who should go
to jail or prison, and who should be placed in alternative community programs and
for how long. The guidelines should be based on an appropriate com6ination of offense and offender characteristics and allow judges to dePart from the sentencing
j1Uidelines only in exceptional cases, when they can provide written reasons explaining why the sentence chosen is more appropriate or more equitable than that provided in the guidelines. A very thorough and rigorous monitoring system should be
established.
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JUSTICE AND PU!!LiC SAFETY STEERING COMMITTEE

~laking Sentences Fit

RE.."OLUTION ON VIOLENT OFFENDERS

1·

WHEREAS, the Title II of !he Violcnt Crime Control and Law Enforcemenl Act
of 1994 contains $7.9 billion in corrections funding and also provides for a comprehensive
planning requirement to promote collaboration between stales and counties; and
WHEREAS, H.R. 667 inacascs Title Il funding to I 0.5 billion and eliminates the
current comprehensive planning process which assures that Slates cn:atc an integrated
approach to the management and operation of com:ctional facilities and programs and
which includes funds for diversion programs, particulMly drug diversion programs,
community corrections programs and prisoner worlc activities; and
WHEREAS, H.R. 667 requires states to have in place both truth in sentencing and
a requirement that all violent offenders serve 85 pcrocnt of their scnicnces; and
WHEREAS, NA Co supports a truth in sentencing requircmcnl thal each stale
publish on an annual basis actual time served for all violent offenders. However, NA Co
believes that sentencing decisions should be determined by state legislators and not
Congress:
THEREFORE, BE IT RESOLVED that the National Association of Counties is
opposed to a federal requiremcnl ti.at would specify any particular percentage of time.
BE IT FllRTHER RESOLVED that NACo opposes a federal percentage
requirement of time served that imposes additional burdens on state and local
governments; and
BE IT FURTHER RESOLVED tha1 NACo supports maintaining the current
funding level at S7.9 billion for Titie II funding and that the remaining S2.6 billion from
H.R. 667 be used to fund prevention programs; and
BE IT FURTHER RESOLVED that the comprehensive planning requirement be
maintained and that counties shall actively participate in developing the comprehensive
plan; and

n..w,.s,..,.,9-.· _

the Prisons

to Control Demand for Prison Space
North Carolina Tries to Balar.ce Pun~hment, State Resources
87 ll'illiam Cla;borne
.......... s-4 .....
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BE IT FURTHER RESOLVED that states' associations will be the liaisons
between counties and states in this process.
Adopled by Jusiice and Public Safety Steering Committtt
(unanimous)
March 4, 1995
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Adopted by NA Co Board of Directors
March 6, 1995
Adopted by Justice a.id Public Saft'.ty Steering Commincc
(unanimous)
July 22, 1995
Adopted by the NACo Board of Directors
July 23, 1995
'
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NOrth CuoJin1 hu SP'-ftl SSSO
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r::ullionWtye.ar.
But North Cuolin1'1i Sdltetteiar
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QUESTIONS AND ANSWERS
WHAT IS STRUCTURED SENTENCING?

For several years, the criminal justice system in Nonh Carolina has
been in crisis: sentences have lost meaning, offenders serve only a
fraction of their sentence, misdemeanants spin in and out of prison,
probation violations have escalated, and alternative punishments
are undermined by a lack of credible enforcement.
Against this background, the General Assembly created lhe Nonh
Carolina Sentencing and Policy Advisory Commission in 1990 to
make recommendations to restore rationality, order and ttuth to lhe
criminal justice system. The recommendations of lhe twenty-eight
member commission were reviewed, amended, and adopted by the
General Assembly in 1993. These new laws, called "structured
sentencing", were funher revised and refined during lhe Special
Crime Session in 1994. The new sentencing laws apply to all
felony and misdemeanor crimes (except Driving While Impaired)
committed on or after October I, 1994. The laws are based on the
following principles:
• Sentencing policies should be consistent and certain:
Offenders convicted of similar offenses, who have similar
prior records, should generally receive similar sentences.
• Sentencing policies should be nuthful: The sentence
"imposed by the judge should bear a close and consistent
relationship to the time actually served. Parole release
should be abolished.
• Sentencing policies should set resource priorities: Prisons
and jails should be prioritized first for violent and repeat
offenders and community-based programs should be first
utilized for nonviolent offenders with little or no prior
record
• Sentencing policies should be supported by adequate
prison, jail and community resources.

27-255 - 95 - 6

Structured sentencing is a new way of sentencing and punishing
criminals in North Carolina. Offenders are classified based o;~ the
sev~rity of their crime and on the extent and gravity of their prior
criminal record. On the basis of these two factors, judges are
provided with a range of sentencing options. These options
prescribe the type and length of sentences which judges may
impose.

WHY WAS STRUCTURED SENTENCING ENACTED?
Structured sentencing is designed to help lhe State regain control
over the criminal justice system and to restore credibility to
sentencing. Structured sentencing sets priorities for the use of
expensive correctional resources and balances sentencing policies
with correctional capacity. Under structured sentencing, parole is
eliminated and truth in sentencing is restored.

llOW ARE OFFENSES CLASSIFIED?
Offenses are classified into letter categories (from Offense Oass A
through Oass I) depending on lhe severity of lhe offense. Crimes
which involve victim injury or the risk of victim injury arc
migned to the highest offense classes. Property aimes and other
crimes which do not normally involve the risk of victim injury are
assigned to lower offense classes.

HOW ARE OFFENDERS CLASSIFIED?
Offenders are classified into one of six priO£ record categories
(from Prior Record Level I through Level VI) depending on the
extent and gravity of their prior It:COrd. Offenders with violent or
extensive prior conYictions are assigned to the higher levels, while
those with no prior convictions are assigned to the lowest level.

---,;::;...?:<!-~-!-.
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WHAT IS A COMMUNITY PUNISHMENT?

l/OW JS THE TYPE OF SENTENCE DETERMINED?
Under slructured sentencing, there are three types of punishments:
active prison sentences, intennediate punishments, and community
punishments.
Offenders convicted of crimes in high offense classes m: who have
high prior record levels must receive active prison sentences.
Offenders convicted of crimes in low offense classes and who have
low prior record levels must initially receiv.! intemlediate or
community punishments. For offenders who fall somewhere in
between, the judge may elect to impose either an active prison
sentence or an intermediate punishment.

WllAT JS AN ACTIVE PRISON SENTENCE?
An active prison sentence requires felons to be incarcerated in a
stale prison facility.

WllAT IS AN INTERMEDIATE PUNISHMENT?
An intennediate punishment requires the offender to be placed on
supervised probation, and the tenn of probation must include one
or more special conditions. These special conditions may include
boot camp (a regimented military style training program), a split
sentence (a stay in jail followed by supervised probation),
electronic monitoring (monitoring the offenders movements through
the wearing of an electronic device), intensive supervision
(requiring very close supervision and daily monitoring),
commitment 10 a residential center (a highly supervised and
slructured program requiring overnight residence), or commitment
to a day reporting center (a highly supervised and structured day
and evening program). These int.ennediate punishments are more
restrictive and controlling than regular probation but less costly
than prison. They generally require offenders to behave, work, pay
restitution, and participate in drug treatment or other rehabilitative
programs.

A commuruty punishment is any other type of sentence which does
not involve prison, jail. c.- an intamcdiatc punishment. Most
people think of tlbis as regular probation.
A community
punishment may also include fines, restitution and/or community

sel'Vice.

HOW IS THE LENGTH OF THE PRISON TERM
DETERMINED l.JNDER STRUCTURED SENTENCINGl
Today, judges impose a single prison term.

Under structuR:d
sentencing, judges impose bodi a minimum and a maximum prison
tenn. The length of the minim1UD and maximum terms depend on
the offense class, the pric.- n:conf level. and the presence of any
aggravating or mitig.ating factors.
For each unique combination of offense class and prior record
level, three sentence ::nngcs arc prescribed; a presumptive range fc.normal cases, an aggravated range fc.- cases where the coun finds
aggravation, and a IDitigatcd range foe cases where the coun finds
mitigation. The judge selects a minim1UD prison term from one of
these three ranges. Once the minimum term is set, a maximum
term is automatically set by statute (at least 20% longer).

HOW MUCH OF THE PRISON TERM MUST BE SERVED
UNDER STRUCTUREIJ SENTENCING?
Today. felons sentenced to prison seivc less than one-fifth of their
sentence due to rcdmctions for good time, gain time, and parole.
Under structured sentencing, good time, gain time, and parole are
eliminated. Felons sentenced &o prison must serve their entire
minimum term and may SClVe up to their maximum term if they
misbehave, fail to w.iorfc. c.- n:fusc to participate in specified
programs. Upon re.lease. offend::n convicted of more serious
offenses must be placed on post-tdeasc supervision.

+
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WHAT IS POST-RELEASE SUPERVISION?

HOW WIU NON-PRISON PUNISHMENTS CHANGE
UNDER STRUCTURED SENTENCING?

Post-release supervision is a mandatory tenn of supervision
following release from prison. The offender's behavior is
monitored in the community and supervision is provided to help
the offender reintegrate into society. The offender may be retwned
to prison and serve additional time for violating the post-release
conditions.

HOW DOES POST-RELEASE DIFFER FROM PAROLE?
Like parole, post-release supervision requires the offender to be
supervised and monitored in the community. Unlike parole,
however, the offender is not released from prison early. Postrelease supervision only applies after the offender has served his
prison sentence.

WILL THE LIKELIHOOD OF IMPRISONMENT CHANGE
UNDER STRUCTURED SENTENCING?
Under structured sentencing, imprisonment is mandatory for all
offenders convicted· of crimes which carry high offense classes
and/or have high prior record levels. Compared to today, the
probability of going to prison will increase for these violent and/or
career criminals. Conversely, offenders convicted of crimes which
carry low offense classes !nd who also have low prior record levels
will be less likely to go to prison than they are today.

WILL THE AMOUNT OF TIME SERVED IN PRISON
CHANGE UNDER STRUCTURED SENTENCING?
In most .:ases, the sentence imposed by the judge will sound
shorter than under current Jaw, but the time actually served in
prison will be longer (because of the elimination of parole and
other early release mechanisms). Compared to today, the average
actual time served in prison will increase for most offenders,
especially for violent and career criminals.

The minimum and maximum prison tam is suspended if an
offender is sentenced to an intermediate or aimmunity punishmenl
However, if these offcndcrs fail to obey conditions required as pan
of their puni~hment. they may be held in cootcmpt of court and be
incarcerated for up to 3() days in jail. or the judge may activate the
minimum and maximwn prison terms. H the prison terms are
activated. the offender must save the entire minimwn term and
may serve up to the maximum tcnn. Offenders will now know that
if they fail to abide by the conditions of their non-prison
punishment. they face certain imprisomnenl

HOW WIU STRVCTURED SENTENCING AFFECT
PRISON POPULATIONS?
Structured sentencing is calibrated to make sure sufficient prison
capacity exists to back up the senrcnce imposed. When current
authoriz.ed prison construction is completed. the State will have
capacity for over 30,()()() inmates This represents an increase of
more than 50% compared to just four years ago. Populations arc
projected to remain within expected prison capacity over the next
five years.
Howevc:c, aftei- five years. additional prison
construction will be oecessuy to support structuICd sentencing.

HOW Will STRUCTURED SENTENCING IMPACT ON
NON-PRISON PQPliLATIONSt
Structured sentencing is expected to increase the nwnber of
offenders initially sentenced to in1em1edia1e punishments. In
response to this increase, the General Assembly has funded the
hiring of about 500 new probation positions to provide enhanooi
supervision of these offenders. Fmtbcrmorc, under the recently
enacted "State-County Criminal JllStice Partnership Al:t". counties
arc eligible to receive financial grants to help develop supplemental
community and intomediatc prognms tailored to local needs.

~
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SUMMARY
Structured sentencing is designed to restore credibility, rationality,
truth and cost efficiency to our criminal justice system. It is
intended to help accomplish the following:
• Increase consistency in sentencing. Similar sentences are
prescribed for offenders who commit similar crimes and
have similar prior criminal records.
• Increase the certaintv of the sentences. The system
means what it says. Offenders will know that there are
real and certain consequences for failure to obey the law
or to comply with criminal justice conditions.
• Establish truth in sentencing. The system says what it
means. The offender must fully serve the minimum
sentence imposed by the judge. There is no eil.[ iy release.
Parole is abolished.
• Increase punishment for violent and career offenders.
Prison is mandatory for most violent and career criminals.
Once imprisoned, career and violent offenders will serve
significantly more time.
• pfficiently use existing correctional resources.
Use
existing resources intelligently and cost-effectively.
Prison is first reserved for violent and career offenders.
Non-violent offenders with little or no prior record are
channeled into less expensive intermediate and
community punishments.
• Plan for future criminal justice resource needs. Allow for
long range planning of future criminal justice resource
needs. This is essential to assure that sentencing policies
are supponed by adequate correctional resources.
1,600 cap ks of this public doc111mn1 wen printd al a cost of $76.71 or obo11t
S.05pucop1
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Senator ABRAHAM. Thank you all very much. I would like to start
maybe by focusing on the issue raised by Mr. Thomas, and at least
I would like to ask a couple of the panelists here who are on sort
of the front lines of tills issue what your general views are. We
have legislation right now, of course, that Senator Shelby has
raised and introdu.:ed with respect to work iti prison.
So, Mr. Collins and Mr. McCotter, would you two take a minute
to just give us your opinion from the perspectives you represent as
to the notion of putting some tough prison work requirements into
play?
Mr. COLLINS. Well, I would say that what is most important is
to eradicate the misconception. Inmates do work. ! think there has
been a lot of discussion about the fact that there is a perception
that inmates generally don't work, and that is simply not true. Virtually every State in the Nation has a very sophisticated system of
job placement for inmates.
Those jobs are based on the needs, in great part, of the system,
as correctional administrators were very sensitive to budgets and
the fact that inmate labor should be used appropriately to offset
the cost of confinement, and we try to do that and we try to do that
in a businesslike atmosphere.
To expend money on makeshift jobs that have no real meaning,
I think, is totally inappropriate. To arbitrarily set a number,
whether it be 48 or 60, as the work week may not necessarily
speak to the needs of the system or to the citizens that that system
serves. So I think it is very important that we look very closely at
any requirements that tie correctional administrators' hands to
some goal that may or may not be achievable or realistic.
Senator ABRAHAM. Mr. McCotter?
Mr. McCO'ITER. I would also speak to that perception. I think
that anyone that runs a prison system that doesn't require all
work-capable inmates to work is asking for some very, very severe
problems in security, everything from problems with inmate-on-inmate situations, et cetera. So inmate work programs are absolutely
essential to any good, safe, secure, constitutional prison system.
I think that any legislation that ties our hands-and I certainly
agreed with a lot of the comments that Mr. Thomas made- those
restrictions really hurt us. Prison industry programs-and this was
very, very big in the Federal Bureau of Prisons years ago-I think
have been cut back a lot because of Federal regulations that have
been passed.
I think right now we average about 5 percent of all inmates in
the Nation are involved in some kind of prison industries program.
In the State of Utah, we have increased that over the past 4 years
to approximately 15 percent, but we are in competition, then, with
private industry and they have a tremendous lobby and we have
a lot of problems in that regard.
But I think we need to do everything that we possibly can to try
to reduce the costs of incarceration through inmate work programs,
and I hope that we do not get our hands tied any further with Federal regulations that keep us from doing that.
Senator ABRAHAM. I was going to ask Mr. Thomas to respond, so
please go ahead.
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Mr. THOMAS. Thank you, Senator. I didn't mean to beat you to
the punch. In the comments made, a couple of points were raised
that I thought might deserve some elaboration. I certainly didn't
mean to suggest that prisoners today do not work. Certainly, some
prisoners work. The problem is that because of the Federal statutes
I discussed, the percentage who work is very small. The figures I
have seen most recently in Texas showed that only 8 percent work,
and that is hecause of Federal laws. That is not because of State
prison officials. Their hands are tied at the Federal level in a classic instance of Federal big government which has clearly outlived
its usefulness. We are talking about New Deal laws that, if they
made sense 60 years ago, clearly do not now.
I also agree make-work is not a good solution. Prisoners generally, like the rest of us, are no dummies. They know when they
are being given just make-work and they know when they are
being given something that jg meaningful and productive, and I
would certainly urge that they be given full-time productive jobs of
the sort that I refer to where prisoners will be involved in industries that are competing not with workers in Detroit and Pittsburgh, which might have been the case 30 years ago, but with
workers in Hong Kong and Mexico City, as it would be today if the
proposal that I outlined and that Senator Gramm has endorsed
were considered and implemented.
Senator ABRAHA..'1'. Mr. Collins?
Mr. COLLINS. Just one point of clarification. Only about 8 percent
of our entire population is actively involved in one of the 45 different industrial plants. Overall, 84 percent of our inmates are actively involved in either some kind of construction work, agricultural work, or a variety of types of occupations that are required
to maintain our facilities. In fact, the State of Texas actually has
a program where we work our death row inmates. They have a garment factory where they make clothing.
Senator ABRAHAM. Mr. Cole, would you want to comment on that
at all?
Mr. COLE. We do have one of the only private programs that I
am aware of, a work industry program where we have brought people into the facilities, businesses, to produce printed circuit boards,
eyeglass lenses. The wages that these employees earn go to the cost
of incarceration. They go to >ictim restitution. They go to support
their families while they are incarcerated in a trust fund to be used
upon their release. So these are all good purposes and the program
seems to be working well.
Senator ABRAHAM. Would anybody else like to comment on this?
I don't want to limit other panelists.
[No response.]
Senator ABRAHAM. Let me switch a little bit here to Ms.
Finnegan. Would you just comment on how your experience has
changed your lifestyle and the extent to which-I mean, one of the
things that I think happens when we have these hearings and people come in with a personal experience to share is that people
8?me~es dismiss these things and suggest, well, it is an aberrational Cll'CU!!l.stance; this is a cna-in-a-million kind of circumstance
and it is not SOI:lethlng that affects a lot of people.

So could you comment just a little bit about your own life and
how it has changed and the extent to which, based on your STOP
program, you have discovered other people have similar types of experiences as well?
Ms. FINNEGAN. Sure. As I said, this incident shattered my life.
My entire sense o( security has been stripped from me. I don't go
out at night anymore if I can help it. I have security alarms in my
home, my car, and my office. I am scared all the time when I am
out in public on the streets. I have a permit to carry a firearm that
I carry at all times, even when I take my dog for a walk. Of course,
I couldn't bring it to this fine city, but I have to tell you, since I
have been here for 3 days I haven't left the hotel room other than
to come here because I am scared to walk on the streets without
protection.
I spend a lot more money on hotels because I can't stay in ones
with exterior hallways. I have nightmares, horrible nightmares. I
have depression from time to time, and insomnia My whole personality changed for quite a while after tha incident. In fact, my
nephew probably summed it up best when he said to my brother,
why did that bad man have to take Aunt Kathleen away from us,
too, because I no longer wanted to play with them or have fun with
them anymore. So it totally changes your life. Your sense of security is gone.
I am, as I said, one of thousands. As the spokesperson for STOP,
I travel .throaghout the State of Florida, and there has not been a
town that I traveled to that I have not heard what I call an early
release horror story similar to mine, many of them very much
worse. It is overwhelming in the State of Florida
In our office, for instance, we have an 800 number for people to
call in. A day does not go by where we do not have a victim callin&
in telling us they were victimized by an early-release criminal, o:someone calling to say, the person who killed my son or daughter
is about to be released, what can we do. It is a huge problem in
the State of Florida, and because of that and because of our public
awareness campaign to get this out to the people, I think that is
why Florida reacted with this tough litigation, the Stop Turning
Out Prisoners Act, req'lliring prisoners to serve 85 percent.
Senator ABRAHAM. The nulnber in your referendum was 85 percent, which is the same number that we have been talking about
here today with regard to the 1994 crime bill. What are your
thoughts with respect to some of the difficulties States have hitting
this number? I mean, how is Florida going to try to meet this target, and what comments would you have on how we might address
some of the concerns that Mr. Collins and Mr. McCotter and others
we saw on the earlier panel-I think anybody who worked in this
area sort of said they felt that the number was either unattainable
or unattainable in a timeframe that would allow them to benefit
much from the bill that was passed.
Ms. FINNEGAN. Well, I can tell you in 1991 when we first started
STOP, inmates in Florida we1~ sometimes serving less than 10 percent of their sentences. As public awareness grew and our legislature started to bit the bullet, tht.y are now up to about 50 to 60
percent, and they have said they are spending the money for the
prison beds to m~e sure they serve the 85 percent.
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I think the reason is because, finally, the State of Florida has realized that the cost of housing prisoners pales in comparison to the
cost of crime. You have to take into account the increased insurance rates. The cost of products is higher. Medical care is higher.
So when you look at it in those perspectives, I think you can see
that the cost of housing the prisoners is not that great in comparison to that.
Senator ABRAHAM. Mr. Collins, what is the sentiment in Texas?
I mean, you indicated earlier you didn't think the voters would be
satisfied or would settle for a situation where you spent an additional, I think you said $1.5 billion over 10 years.
You know, I think in my State people might not equate it the
same way. I mean, you have higher levels, though, of incarceration
than most of us do. Do you think the voters feel that Texas is at
a reasonable level? I mean, just give me some thoughts on that.
Mr. COLLINS. This construction program, I guess, really began in
earnest about 4 years ago, and there was a perception by most, if
not all, citizens that Texas was an unsafe place to be. You are very
correct. The citizens at that point in time came out and voted overwhelmingly for huge bond obligations to construct prison beds, to
date to the tune of about $2 billion.
In my remarks,· I did not-want to insinuate that they would not
again pass the needed bonds to build the additional 78,000 beds.
I believe there still is a sentiment on the part of a number of Texans that they will continue to pay for confinement. Our own projections indicate, regardless of the 85-percent rule, that we will have
to continue to build beds, as many as 20,000 additional beds, under
our current sentencing structure by the year 2000. So we are still
not out of the construction business.
Senator ABRAHAM. How much of that is demanded by this court
order or the consent decree that we heard about earlier from Senator Hutchison? I mean, is that a problem?
Mr. COLLINS. There are certain aspects of the Federal litigation
that impact and actually have had a financial impact on, obviously,
the cost of construction. The actual pressure for beds was created
by the Texas Legislature by strengthening sentencing and requiring to date a 50-percent minimum mandatory of sentence served
before parole eligibility.
One factor that I didn't bring up that actually \\<ill tend to in the
future cause longer sentencing, maybe not to the 85 percentile, is
the fact that we have a parole release rate for violent offenders of
under about 12 percent. So even though they are becoming eligible
after 50 percent of sentence, there are probably going to be many
years of parole denial ahead for each one of those people.
Again, I think the real issue is-again, in our position, the fact
that Texas does give longer sentences makes the 85-percent rule
unworkable because I think you reach a saturation point. At some
point, 50 percent of long sentences gets so long that the pen>on
committing that kind of crime will be in prison the rest of their life
anyway just trying to satisfy the minimum mandatory sentence.
Mr. LAMB. If I may just say one thing from the North Carolina
perspective, we have built more prison beds and probably increased
the number of prison beds 25, 30 percent. We have also come up
with the community corrections legislation which seeks alter-

natives to incarceration for those who are not necessarily a threat
to aociety.
Also, whereas a class H felony used to be a maximum of 10
years, and they would serve a year, under structured sentencing it
may be now that the grid takes them anywhere from community
penalty to 8, 10, 12 years, or somewhere in between. So I think it
is hard for legislators in these States to cut what was a 10-year
sentence and potentially cut it down for a second offender to a
maximum of 4 or 5 years. But the fact is, under the 10-year sentence, they were only serving a year anyway, so truth in sentencing
is what it is all about.
·
Senator ABRAHAM. We are coming up to the very end. I just want
to go back to Mr. Thomas for sort of a final comment. I am intrigued by the notion of trying to identify prison industries that
would be noncompetitive. We in my State have; of course, as one
of our proud indigenous industries the furniture manufacturing industry. So, clearly, there are a lot of people in my State who would
not be happ;y if suddenly we made building furniture a prime occupational activity of the people in the Michi~an prison system.
But I think the notion of trying to identify the kinds of work that
maybe have left our shores is the right way to go. Have you
thought through and has your State looked at the feasibility of trying to target those kinds of industries as a way of kind of getting
the best of both worlds?
Mr. THOMAS. Yes; in Arizona, for instance, the Department of
Corrections does have one program that is run out of Winslow, AZ,
which was made famous by a rock song, but not much else, and it
is attempting to take back, I believe, a minor electronics niche in
the market from Taiwan, I believe.
·
I spoke to the deputy director of the department recently and he
said that they are having some success. He thinks that once they
expand and become a bigger operation, the economies of scale will
kick in and they will be able to compete better. But, again, that
has to be done within the purview of the current law, and that only
allows for, for instance, 50 non-Federal work pilot projects to. be
doing that sort of thing. It is on a very small scale, and what I am
talking about is just taking these laws off the books, period, and
having Congress perhaps target certain industries where there are
numerous jobs that could be brought back to American shores.
Senator ABRAHAM. I recently saw a little story about the fact
that one of the longtime American success stories in terms of business manufacturing had gone, I think, to Korea or to China, and
that was the manufacturer of Barbie dolls. It occurred to me that
if we had prison inmates in this country manufacturing Barbie
dolls inside the prisons, and took photos of them doing this, we
could certainly affect their ability to go back into their old neighborhoods and be very intimidating if pictures of them with little
Barbie dolls were widely distributed. So the idea, in general, appeals to me as a way of trying to deal with this.
We are at about 3:55, and I regret to say that I actually have
another event I hsive to be in charge of here in a few minutes. So
although I have some additional questions, which we will submit
to all of you in writing, I have to bring the hearing. to a close.
.
[The questions of Senator Abraham are located m the appendix.]
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Senator ABRAHAM. I would also like to just apologize to this
panel, as well, because other members clearly, because of this
morning's votes, got, I think, off on different derailments here and
could not participate. But we will certainly make all of the other
members of the committee aware of the nature of the hearing,
make available to them the hearing record, and also encourage
them to submit questions pertinent to the issues that were brought
before us.
I thank you all very much for being here, and the hearing is adjourned.
[Whereupon, at 3:56 p.m., the committee was adjourned.]
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APPENDIX
QUESTIONS AND ANSWERS

RE.sPOSSES TO QUESTIONS F'RoM SENATOR ABRAHAM TO LYNNE ABRAHAM

Questum 1. I understand that the 1994 Crime Bill made some extort to address
the release order problem. Why had this failed to do so and what more does Congress need to do to make sure that we really put a stop to this?
Answer 1. To my knowledge no ,jur!sdiction had succeasfully used, the_ 199:i <;:rime
Bill to halt prisoner releases required by a federal court order. Legislative limits on
federal court orders are especially needed to ensure reasonable 1.i.tcits in some fed~ral litigation. Those ~ wh~ coi;itrols are most essential '?ften J:>efore t.h?se
;udges most likely to seize on legislative loopholes. The 1994 Crune Bill proviSion
contains some amb~ties, makina: it easier for judges to avoid the statute. On September 13, 1994 Philadelphia fileil a motion to vacate two consent decrees entered
in the Philadelphia prison litigation. The federal judge has refused to consider the
City's arguments based on the 1994 Crime Bill
I ~ the Senate to amend the 1994 Crime Bill provision rela~ to appropriate
remedies in prison litigation to addresses some loopholes in that legISlat.ion. For example, the 1994 Crime Bill addresses Eighth Amendment claims, the standard for
sentence prisoners, but did not explicitly address due process claims, the standard
for _pre-trail detainees. The 1994 Crime Bill did not clearly define .the term "reopening", thereby permitting courts simply to review rather than modify or vacate existing order. Congress needs also to set clear standard for federal court injunctive relief. Federal iajunctive relief must take into account important public safety and
state law enfon:ement interests. Congress needs to set time limits on judicial orders,
especially consent decrees, to insure that court-mandated correctional practices are
based upon current information and do not inappropriately bind successor political
administration. Congress needs to expand intervention rights in order to allow other
state officials, who are r.ot necessarily parties to the litigation, to raise appropriate
challeuges to those consent decrees, like Philadelphia's, that violate state law or disregard the state's own system of checks a.'ld balances. Congress needs to limit abuse
of attorney fee practices and confine the role of Special Masters.
Questicn 2. Are there any circumstances in which a release order is the appropriate response to prison conditions? What about inmate caps? What alternative
remedies are available for overcrowding?
Answer 2. Federally ordered releases of state and local inmates are almost never
defensible. Often these orders reflect a federal court's desire to substitute its own
judgment
to appropriate
role for theasfederal
courts. detention or corrections policy. This is an appropriate
The federal courts have many options that are all to often ignored before population caps are imposed, leading to prisoner releases. Federal courts have the power
to issue declaratory judgments, compensatory monetary damages, B!ld monetary
fines to remedy any unconstitutional violations. If these measures fail, the federal
courts can issue limited injunctive relief, often addressing issues such as prisoner
classification, prisoner management, medical care and social service, that mitigate
any adverse effects from increases in the prison population. Prison caps and prisoner releases, if necessary at all, must be a remedy of absolute last resort.
(169)

Question 3. Are you aware oi any correctional facilities where genuinely uncivilized conditions persist? Do we need federal judicial oversight to prevent this from
occurring?
Answer 3. No. The presumptic.n that federal judicial oversight is necesaary to prevent uncivilized prison. conditioJU is inaccurate. Given the rise of corrections professionalism, prisons today ~ a iar cry from tl_i.e ~usive and inhumane prison systems. found de;cad';'S a.g.o. While .-me abuses still exist, th~y .are the. exceP.tion. If federal intervention 18 nea>ssary, 1t should be focused and limited to identifiable violations of federal law. Sweeping federal court orders that micro-manage state or local
prison systems are almost never necessary. State C'nlrta and inmate grievance proCedures also/rovide adequate reomedies for moet inmate claims.
Question . Under what cireumstances, if any, do you think local authorities
should consent to ceiliDgs enforceable by release orders?
Answer 4. Never in ~e federal courta. If any population limits are neces~ they
should be the product of self-regulation b,r state correctional officials in accordance
with state law. Federal consent decrees with population ceiling often disregard state
law limitations and do not permit correct.ions officials to readily change their policies when the circumsbnces change.
Question 5. Can you. i.maidne circumstances where consent decrees would actually
impinge on prisoners rights"?
Answer 5. Yes. Con.sent decrees often are the product of plaintiffs lawyers ·bargaining away immediate remedies for immediate problems in exchange for longterm control of prison managenunt. In Philadelphia, for example, the federal court
order did not address substantial problems with medical care, but instead focused
on issues clearly unrelated to prison conditions. The Philadelphia federal; court became extensivel,r involved in the construction of a new criminal justice center, even
though that facility did not contain one prison 1'ed. The federal courts should be focused on whether there is a vic.lation of federal law and, if so, the expeditious and
narrowly tailored remedy for that violation. Permitting federal courts to micro-manage Jlrisons removes the federal courts from its proper rol~qjudicating constitutioniil questions and remedying ~em.
Question 6. How do decrees infringe on state and local authorities' powers? Does
that distinguish these decrees fr-om p1ea agreements in individual cases'!
Answer 6. Consent decrees n»utinely infringe on state and local authorities' powers. Oft.en parties to C4>nsent decree do not have the power, under the state's system
of checks and balances, to agree to many provisions routinely contained in a consent
decree. Our states ha'Ve a delicate system of checks and balances which is designed
to prevent one branch of a government from exercising power in a way that is not
monitored or controlled by another branch of power. For example, there is no one
segment of local state government that usually has the power to appropriate and
s~nd without restriction, taxpayer money. Correctiona officials can, however, essentially give themselves that power by agreeing to a consent decree that requires them
to expend funds in a particular manner.
Consent decrees vastly from !Settlements ~ents in individual cases. Consent
decrees often bind persons who were not oriltinally parties to the litigation. Consent
decrees often have ne> time limit, and therel'ore affect prisoners who were not even
incarcerated at the time of the consent decree.
At the recent hearing on Senate Bill 400, people analogized consent decrees to
plea bargains in criminal cases. Consent decrees are really quite different. With consent decrees, attorneys bind persons who are not parties to the litigation or the
agreement. This is more closely equivalent to a prosecutor agreeing to not prosecutA!
a particular defendan"t based U?(>n his agreement that his clilldren will be on probation and pay restitution. Consent decree practices allow parties to settle litigation
by agreeing to give up rights of other persons.
Question 7. Are coo.sent decrees the only mechanism for settling litigation? What
about private settleinenta? · 1 u.nderstand Pennsylvania baa specific :imitations on
consent decrees. Could you attach those and describe how cases are nevertheless
settled consistent with these llinitatiom?
Answer 7. Consent decrees are not the only mechanism for settling litigation. P~
ties retain the ability to settle civil actions through a monetary settlement or pnvate settlement agreements. Private settlement agreements permit the parties make
contractual agreemeo.ta that are treated simply as ordinary contracts. In a settlement agreement, for example, a plaintiff may agree to dismiss the action in exchar· te for a monetacy settleme.nt, or an agreement that the correctiona officials will
chan~ a particular practice. The parties Could also agree that the civil action will
be reinatituted if the parties do not abide by the terms of the settlement agreement.
These settlement agreements are often _{)~ferable because they allow the govern·
ment defendants some flexibility to modif)' terms of agreements that, based upon
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subsequent experiences, appeAr to be umrise or unworkable. Private settlement
agreements as opJ>OSt!d to consent decrees, also get the federal couns out of ~e
business of enforang contractual minutia that is often far remove from constitu·
tional requirements.
Pennsylvania for erample, limits the consent decrees that may be agreed to by
counsel for the 'Commonwealth. Attached please find a copy of the Commonwealth
Attorneys Act that describes these limitations. These limitations have not precluded
the Commonwealth from settling cases. Rather, they enco~ private settlement
agreements as opposed to consent decrees. The Austin litigation, in''Olving a class
action challenge to the state correclional system, was settled by a lengthy settle·
ment agreement.
. .
.
.
Question 8. Please descnbe m as much detail as you believe would be useful to
the Committee, what Philadelphia is required to do as a result of these consent de·
crees.
Answer 8. The two consent decrees in Philadelphia have two major components.
One is a prison po;>ulation control mechanism, wliereby the prisons are precluded
from admitting or mcaroerating pretrial detainees charged with certain crunes. For
the most part this is a "charge based" detention system. As a result of these consent
decrees, Philadelphia cannot d.e~ persons ~ with crimes sue~ as volun!8ry
manslaui::hter, vehicular horruode, most robberies, bm;dary, stalking, terronstic
threats, drug dealing or gun charges, pretrail issues suCh as the defendant's dan~rousness to the community are not considered. Issues such as whether the person
lS alcohol or drug dependent, how many times they've previously failed to appear
for court, mental health history. and prior criminal record are irrelevant to the
question of the person's admittability to the prison.
The second major aspect of the consent decree is a prison planning process that
requires the Philadelphia prison system to create and implement massive and detailed plan under the control of the federal court. These consent decrees give the
federal court, for example, total control of the construction process of the Criminal
Justice Center, even thouidi that Center had no prison beds. Federal court control
all operational policies, a!I renovation and construction plall.'!, plans for expediting
crimmal cases, and plans for alternatives to incarceration.
The consent decrees also require an extensive bureaucracy which is very costly
to the City of Philadelphia taxpayers._ Each and every prison operational policy must
be formularec by a consultant, hired with the approval of the federal court. Aft.er
the consultant and the prison's own internal re~'iew formulate an operatior::al policy,
it must be reviewed by the city's lawyers. Aft.er this review, the prisoners' lawyers
and the prisoners' consultant (who are all paid at prevailing market rates by the
City) review the policy. If the prisoners' lawyers oz: consultants propose changes in
the operational policy, and the City doea not agree to these proposed changes, the
operational policy is then sent to the Special Master. The Special Master (who is
an attorney also paid by the City taxpayers) then reviews the propose:i policy with
a court consultant (who is also paid by the City taxpayers). The Special Master,
based on the report of the court's consultant, then makes recommendations to the
federal court. The federal court then either approves or disi:ppro\·es the policy. If
the federal court disapproves the poli1:7, the process starts all over again.
As a result, each and every operational policy proposed by the City of Philadelphia prisons must be reviewed by three separate seta of lawyers, three separate consultants, all at City taxpayers expense. As a practical matter, the federal judge,
rather than the Mayor, has the final aay on fundamental criminalJ"ustice policies.
As a practical matter, the Philadelphia prison consent decrees hen ed over signifi·
cant state law functions to a federal judge. Successive political administratioll.'! are
powerless to overturn thoee agreements.
Question 9. In your view, are the Philadelphia prisons subject to consent decrees
in contint';ing violation of any federal statutory or constitutional ~ment? If so,
1~ everxthing mandated under the
necessary to remedy the violation or violations? Or do some or all of the reqwrements stem only from the decree itsell? Please
specify which, if any, you believe are required to remedy or address a federal statutory or Constitutional requirement or standard that the Supreme Court would be
likely to apply.
~wer 9. In the Philadelphia prison litigation there has never been a trail or any
findi.ng that there has been a Constitutional violation. I am also unaware of any
specifi~ Constitutional violation that is pnose.ntly occurring in the prisons. In fact,
I ~d 1t. would be very difficult for anybody to succeed in claiming that the Philadel·
phia pnson system has been deli~!:1!A:~1ferent to the needs of prisoners. Not
onl_y do the consent dec:reee lack the
ntal foundation of a Constitutional violation, the requirements of these consent decrees are far beyond what any federal
court could order in a litigated case where a Constitutional violation was found. It
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is clear that the mtjority of the provisions in these consent decrees are completely
unrelated to any _federal lntereet.
Quution 10. How much ha& Philadelphia spent to date in connection with these
consent decreee? How much do you anticipate ~nding?
Answer 10. I do know the precise amounts of money that Philadelphia has spent
on these consent d~. The direct eiq><andituree for Special Mutera, attorneys and
consultants is several million dollars. The new construction of the courthouse and
new prison is hundreds of millioilll of dollars.
The consent decrees have all!o led to many financial coebl that are impossible to
quantify. Persons released becauee of the consent ~ have been reaireeted for
tens o( thousands oi new c:rin:aes. These new crimes result in police expenditures,
couzt time to process new criminal caaee. as well as prosecutor and defense attorney
coort.a. In addition the i.ncreaeci crime has reeulted m untold financial IOAell to the
victim of crime. ln addition to direct theft 1088e8, crime victims also face medical
expenses, Joas of earning capacity, increaeed security coats, and increased insurance
premiums. The coat cf this kind of crime, especially crimes that affect buaineeaes
m Philadelphia, causes businesses to relocate out of the City of Philadelphia. There
is no way to estimate at this point in time, the exact financial toll of these unwise
criminal justice policies. Philadelphia ia a large City with a declininR: tax hue. Un·
wise criminal justice policies encourage businesses and citizens to leave the City.
There is no way that I can calc:Wate thO!!le loues.
Question 11. How JCuch has Philadelphia spent to date on Special Mastera in connection with these consent decrees? Are you aware of other instances involving Special Mastera that should be brought to the attention of the Committee in considenng
their legislation?
•
Answer 11. Philadelphia currently spends approximately $120,000 per year in
Special Master's fees and expeoses. Attached is information relating to inappropriate expenses by a Special Master in Florida.
Question 12. ~ee1ions were raised at the hearing regardinll the consistency of
the propoee<! legislation with Plaut v. Spendthrift Farm, Inc. 1JO you believe Plaza
suggests a Constitutional problem with any aspect of the legislation? If not, please
explain. If so, please ~t '!~at can be done to avoid this <llfficulty. Stt espicia.lly
the court's discussion of WMelin8 & Belmont Bridge Co., slip op at 22, and Cowuu!l
v. Dow, slip op at 25.
Answer 12. No. Plaut addres&es the problem of Congress essentially setting itself
up as a "super" Su!!_reme Court to ovei-rule an unpopi.ilar decision of the Supreme
Court. In Pli:iut the Supreme Court rules that Congress attempted to change the Supreme Court's decisiom. by a purely retroactive chanl!e concerning the statute of limi·
tations. Plaut did not address tlie iasue raised by "S. 400 of whether Co~ can
~the underlying substantive law which may ultimately terminate existing in·
junctions. The Supreme Court in Rufo has made clear, however, that courts can be
i-equired to modify or vacate coIUle!lt decrees based upon changes in the law. S. 400
proJXlS!!I! to do exactly "What Ruµ, permit&.
Question 13. What vould be the effect of limiting the legialation to purely prospec·
tive remedial ordera and consent decrees?
Answer 13. I recommend that the legislation limiting appropriate remedies in
prison conditions litigation should add..-ess litigation where the federal courts can,
m the future, enter orders affecting state and local prison systems. Even where consent decrees have been api;>roved prior to the enactment date of this legislation,
these cases are not "fUial m the traditiA>nal sense. Because these are ongoing in·
junctive actioilll with 0111going federal oversight over local prisons, they do not impli·
cate the same sort of questions illlvolved in Plaut. If one was to limit the legislation
to orders entered after the effective date of the legislation, this would not address
the overwhelming nUIB.ber of inappropriate consent decrees that are being used to
micro-manage state and local prisoilll.
Quution 14. What wciuld be th.e effect of replacing the 2 year limitation on remedial orders with some kind of an obligation on the courts to terminate orders unless
they find them necessary to remedy a Constitutional violation?
Af:lswer 14. Consent decrees should contain time limits so that parties can termi·
nate remedial orders. Long-term consent decrees effectively5udee local government officials from
· operational policies based upon
circumstanceS.
priorities, or funding~curreD.t standards make it extremely · "cult for a government defendant to modify cotl9ent decrees.
A two-year time limitation clearly notifies all parties that these orders will be
subject to review every ~o years~ This qpe of time limit helpe prevent subsequent
adI!linistrationa from being bounll by apMD1ents of prior administratioilll. The twoyear time limit would 1110t preclude a ccart from continuing to enforce an order if
neceesary to remedy a Constituti.e>nal vio.iation.
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Quation 1. U.S. District Judge Milton Shadur has suggested that S. 400 raise8
concerna based on impairment ol the right to contract.
Ar.awer 1. Caselaw is atnmely dear that ~ea to a consent decree have different legal entitlements than contrading partial., Consent decrees are orden of the
court that can be modified by the court at any time. The courts consistently reject
claims that modification at coneent dec:reea 'l'iolatee the contrac:tual rights of a party.
Question 2. Are you concerned about the Comtitutional separation of power issues?
Answer 2. The separation al powera issue is not im_Plicated by S. 400 as that it
seeks to address only orders wliere prospective .relief 18 being imj>lemented. S. 400
is not designed to overturn a judgment that is Uuly final, and Plaut v. Spendthrift
Forma does not preclude legialation designed to limit iJVunctive remedies that have
an ongo!ng impact. It is very clear that the courts have always retained the power
to mocli1Y ongoing injunctive actions and can do ao on the basis of changes in law
by Congress. The United States Supreme Court has made that clear in the Rufo
opinion that the courta can be required to vacate ir.,junctive orden based on subsequent changes in the law.
S. 400 wOuld automatically terminate all remedial orden, whether entered by
consent decree or after a trail, after two years_
Quation 3. Doesn't this create a danRer of a continuing Constitutional violation
would exist without a judicial remecb7 Would courts be required to hold a complete
new trail in order to continue the ordet'l
Ar.awer 3. S. 400 would not create a danger of continuing corurtitutional violatione
existing without a judicial remedy. S. 400 ~ nOt preclude a ~ from moving
to reimpose or continue re1W ba-t upon an ongoing constitutional violation. In my
view, no court would ever ~ that it was powerless to continue an i.ajunction nece8811J'y remedy an ongoing 'Violation.
It is also clear that the courts would not be required to hold complete new hearings in order to continue relief: This aort of issue aril!es frequently when parties
seek to enter a final i.ajunction following the entry of a preliminazy iajunction.
Often, evidence introduced in the preliminary iajunction hearing entered into the
record br stipulation at the hearing on the fi:Dal iajunction. S. 400 does not require
duplicative testimony.
REsl'ONSES TO QuES'nONS

9rATE OF MIClilGA.N,
0YnCE OF 'nIE GoVERNOR,

Lansing, MI, &prember 8, 1995.-

Senator ORRIN G. HATCH,

Chairman, U.S. SenaU Committee on tM Judiciary,
Waahington, DC.
DEAR SKNATOR HATCH: I would like to express my thanks to you and the Committee for allowing me to testify on the important issues addressed during the CommitU!e's prison reform hearinKB- The following comprisee my responaes to the written
questione propounded by dOmmittee meinbent BUl»equent to the hearing:

..

prisonen from adult prisonera. Similar to Wisconsin, Michigan and other States'
have been llllbject to unreuonable "aight and sound• regulations promul(rated by the
Office of Juvenile Justice for Delinquency Prevention, such as not allowing juvenile
prisonen1 to use the IUlllle eafiJIM utensils as adult_ prisoners. These and other restrictive regulations are an ~ strain on Michigans correctional and law
enforcement systems_ !'di~ baa and continues to propoee that the "sight and
aound" ~ent be elimlnated, and be replaced by a 1esa restrictive "jlhyaical
separation requireme~t. Thia or a similar amendment to federal law would provide
the necesaary balance of protectimg juvenile prisonen while at the same time eliminating the onerous and unnecessary federal regulatione.
REsPoNSES TO QUESTIONS FRoM .!SENATOR BIDEN TO MICHAEL GAOOLA

Quution 1. S. 400 would automatically terminate all remedial orden-whether
entered by consent decree or a1ter a trial-after two years. Doesn't this create a
that a con~ constitutional violation would exist without a judicial remed Would courts be required to hold a complete new trial in order to continue the

~
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Answer L The currect version of S. 400 requires a court to end prison litislation
involving proapective relief once the proapective relief bu reached two years In duration. This provision will eMUre that all _Proepective relief in prison condition C88M
will be limited to a reuionable amd certain time period, resulting in the J>rotection
of atatee' Tenth Amendment righte from overly intrusive federal ~1 while at the
same time protecting prisonera constitutional rights. Thia result will be achieved
under S. 400 for two reasons. FUst, courts will always have the ability to closely
monitor compliance with any order it isaues in a case. Thus, judicial remedies and
powen currently avail.a.hie to a court (contem~t. sanctions, etc.) will help ensure
that any unconstitutional acts are remedied dunng the two year period.
Second, given MichigSL11's decades long history with continuing federal court oversight of certain prisons, this limiting provision within S. 400 will ensure that ju~
do not extend their lurbdiction beYond proper limits. Michigan's prison lil:!Ption
history reveals a need for ~c Congressional limitations on proepective relief, as
the judiciary has been unwilling to recognize the constitutional infirmities of a federal court attempting to micro-mamage a state pril!on.
Question 2. S. 400 allo-wa broad mtanding to challenge an order which limits prison
populations. Specifically. it allows proeecutora, elected officials, and any other governmental officiala who "ia or ma1 be affected by" the order to intervene. Please
comment on the im11act of this eect:ion of the bill
Answer 2. Providing rtanding to public officials or governmental units which a.re
or may be affected by remedial orders of the court will ensure that political subdivisions of the atate-one of the govercunental units most affected by court ordered prisoner releases-have their interests placed before and litigated by the court prior to
the ordering of any remedial relie1: Political subdivisions of the atate, which house
the prisons and a.re directly respolllsible (along with the atate) for the safet,Y of the
residents near any priec>n, have a..n obviously significant interest in ensunng that
any remedial order will be the least restrictive and will adequately take into account
the safety of nearby resi dents. Hance, allowinir intervention br any of the persons
or entities eet forth in Section 2 of S. 400 would" enhance the litigation process.

REsPoNSES TO QuES'nONB FROll SENATOR KoHI. TO MICHAEL GAOOLA

REsPoNSES TO QuEsriONS Fil<>M SENATOR ABRAHAM TO MICHAEL GAOOLA

Question 1. My question to the panel is, do you believe that we ahould dedicate
a portion of prison funds for juvenile facilities? If eo, would you support a bill that
Senator Specter and I introdUced (aionit with Senators Cochran and Xaeeebaum) entitled the Juvenile c.orrec:tiona Act at l.D95, which would dedicate 10 pemmt of adult
prison money to juvenile filcilitiee?
Answer L The State at Michigan 8Uppcrl8 federal legislation which does not tie
the States' h8nde with mipec:t to the use at federal prison funds. Rather, we support
leidslation which would ~ States with camplete diacretion as to the allocation
otfederal prison funds, ie., if Michigan WllJlted to uae all or none of its portion of
federal fu.tiding on juvenile facilities, we could and should be allowed to do so. It
is our poeition that the State, through its Department of Corrections, knows best
how to allocate_priaon funding.
Quation 2. Do~ ~,.:.t.:--n1 .Jiout the current law\ and do you think
we can come up with a
compromise between the neea to protect accused
juveniles from a ha?dened adult crimiDal dam and the need to properly conserve
scarce law enforcement-7
Answer 2. Michigan abaree yvnr concern over the unreasonable results stemming
from the current requirement that Stat.ea eeparate i,y sight and llOUJld• juvenile

Quutinn 1. Please describe in whatever detail you believe would be moet useful
to the Committee what Michigan is required to do as a result of these consent de-

crees.

Answer L A. outlined in my wntten testimony to the Committee, Michipn is
llllbject to innumerable consent dac:ree requirements which, as interpreted oy the
courts, go well beyond what ia constitutionallY reQUired. Examples of these e:rtraordinary requirements each taken &om tJie CRIJfA coneent decree case of Unil«l
Stattt v. MicAigarl. UsDC case no. G84-63 CA, include: equipping all cella with new
electrical outlets and overhead ligbting; maintaining consist.ent hot and cold water
temperaturee; repla~ old kitchen cuttillg boards; p~ a new door for the
walk-in er-er; repairtreplace inoperatiw final rinse monitoring thermometer for
mechanical diahwa&her; replacing add metal tray ln8erta in !MlgJ'eption eo that food
on the trays do not touch top of metal elot when ineerted into cell; food and debria
removed fro:n a can opener blade; and out.of-cell activitiee such u group couneelinlt.

therapy, priaoner aeeociational grow.p meetings, u well u other at:ra curricular activities. 'l'benl are many more ezam.plee al siiDilarly egregi.oua requirements. The re-
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quirements set forth above, however, clearly reveal how far the courts will reach
into the daily operations of state pri8ons, in the name of enforcing CRIPA.
Question ~. In your view, are the Michigan prisons subject to consent decrees in
continuing violation of any federal statutory or constitutional requirement? If so, is
everything mandated under the decree neces8IU)' to remedy the violation or violations/ Or do some or all of the requirements stem only from the decree itself? Please
specify which, if any, you believe are required to remedy or address a federal statutory or constitutional requirement or standard that the Supreme Court would be
likely to apply.
Answer 2. No, the Mi~ prisons which are subject to overreaching federal
court scrutin;y are not in violation of any constitutional or statutory requirement.
In fact Michigan is in full compliance with all constitutional and statutory ~
ments.' As evidenced by the reCord compiled in USA v. Michigan, the Civil Rilthts
Division obtained, throup ~threat.~ a CRIPA la"".suit, a co~nt decree wJ?ich
outlines general unconstitutional conditions (eg. unsarutary conditions) but J>rovtdes
a remedy which ~ far ~nd what is neceesary to alleviate the unconstitutional
condition (~. "adequate• lighting in cell). However, although the consent decree
states that 1t is meant to remed:r only constitutional violations, the courts have interpreted the consent decree and state plan for compliance to require Mi~an to
remedy much more than is constitutionally necessary. Thus, compliance with requirements as minute and unsupported by law as thoee detailed in my answer to
question one stem only from the consent decree as interpreted by the courts, and
not from the constitution. Michigan has satiafied its obligations under the Constitution.
Question 3. How much has Michigan spent to date in connection with these consent decrees? How much do 1!"1 anticipate spending?
Answer 3. Since 1990 Michigan has spent over $325 million in complying with the
terms of two of the consent decrees. Between fiscal years 1990 and 1995, costs have
almost quadrupled as the state has continued to seek _compliance and an end to
these decades long cases. A substantial portion of the li8cal 1995 costs have been
for PSYchiatric services, which continue to climb as the court. and its experts puah
for ihe opening of more mental health beds for which there is no current need.
Question 4. How much has Michigan epent to date on Special Masters or independent court-appointed experta in connection with these consent decrees?
Answer 4. SiriOe 1990 Michigan has spent over $100,000 on court appointed expert
fees. Attorney fees paid to plaintiflii consent decree attorneys totals approximately
6.5 million dollars S1DCe 1987.
Question 5. Do you have anT.thing you would like to add to the record regardinl1
the Department of Justice's failure actively to support the stipulation Michl~ ana
the Department hed previously ~ to 1-llve the Michigan prisons litigation?
Answer 5. The Civil Rights DiVlBions failure to actively support the stipulation
to dismiss mlljor portions of the USA v. Micliigan case is clear evidence that prison
litigation against states ia not driven solely by the facts or the law. The Civil Rights
Diviaions reveraal of position did not result from a change in the facts of the case;
rather, it was a chanP in administration. Hence, artificial limitations placed on prospective relief by Congress are euctJ.y whet ia needed to preclude the Civil RiRhts
Division or the courta from making deciaiona, not premised upon the facts or faw,
which prolong these ca-.
Question 6. V.'hat Reforms ofCRIPA would youlropose?
AI>swer 6. Many of the amendments to CRIP which are necessary to strike a
proper balance between a statea constitutional right to operate its {>riaons without
f!'rleral intervention and a prisonen right to be free from unconstitutional conditions, are set forth in S. 400. A specific time period for consent decrees and other
prospective relief, and providing standing to 1ocaI governments most affected by
prison relief orders, are whet is needed to ensure that CRIPA is interpreted and
enforced e.s intended-to provide the leut restrictive remedy available to redress a
constitutional violation. Other •PJ.>l"'Priate amendments would include: requiring the
24yment of C08ta and filing fees V18 a eriaoners prison account, thereby reducing the
financial burden placed on tupayera ~ "indigent" prisoner lawsuits; requiring the
A~ General to provide a state with epeiCilic facts-including the name of any
pnsoner subject to the allegedly unconstitutional millconduct-prior to bringing a
CRIPA action as well as allowing a court to rniew the subatalice of the Attorney
General's J>re-filinll certific:ation so that the ~ General can proceed with the
CRIPA 8Ult oajy ifhetahe baa auflicient facte to do so.
. Quution 7. What would be the effect al limiting the legislation to purely prospective remedial orders and conaent ~?
Answer 7. The effect ol limi~ federal legialation to ocly pro8J>tlctive remedial
relief would appropriately limit the over extension of federal courta mto the menage-

ment of prisons. At the same time, lawsuits for compensatory damages to remedy
unconstitutional deprivations would remain a vital component to protect a prisoner's
constitutional rights. S. 400 would not alter a courts power to award damage9 in
such casea.
Question 8. What would be the effect of replacing tbe 2 year limitation on remedial orders with some kind of an obligation on the courts to terminate orders unless
they find them necessary to remedy a constitutional violation?
Answer 8. Without an artificial cut-off period for a courts juriadiction over prospective relief, the efforts by the courta and Civil Rights Division will most assuredly continue. As cliscussed below, CRIPA currently places specific limitations on
a courts jurisdiction, yet courts continue to go well beyond the jurisdictional constraints in acljudicating CRIPA actions. Hence, Congress must go beyond simply
stating that courts ahould dismiss unless constitutional violations exist. A combination of this standard wit.Ji a mandBtory review period (eg., every year) may be an
appropriate avenue to follow.
As currently written, C:RIPA would appear to place a very high threshold for finding a statutory violation.. Furthermore, CRIPA specifically outlines that only the
minimum corrective measures necessary to remedy the constitutional violations
ahould be implemented by the courts. Unfortunately in practice these are hollow
words to the courts Micbigan ancl other states have faced in defending against
CRIPA lawiruits. As the Committee is aware, courts and the Civil Rights Division
have gone well beyond "tte minimum corrective measures• necessary to alleviate
constitutional violations. Judges are only too willing to continue consent decree
cases until even the smallest, most minute aspect of each prison is to a level which
the court (rather than the constitution) e<>nsiders appropriate. Faced with this situation, Michigan has been 1n.1bject to three continued consent decree cases which have
lasted eleven years, fifteen years, a.nd eighteen years. Amazingly, the judge in the
case which has lasted eighteen years recently ruled that he anticipates continued
jurisdiction until the year 2000! In the same ruling the judge declared that a court
is not the appropriate forum for handling the daily prison issues which arise in a
consent decree case (an argument long posited by Michigan), but rather than declining further jurisdiction, the court: eetabliahed a committee of non-lawyers to
abjudicaU all claim&lmotions which would have otherwise been preeented to the Article ill court.
QuestWn 9. Can parties settle litigation through private settlements? Would the
House bill's limitations on consent decrees, which ~ interfere in any way with
private settlements? Is there any ~nefit from consent decrees that cannot be obtained by simple contractu.I settlements, not subject to court enforcement?
Answer 9. It is my understan~ that under the Howie Bill private settlements
would not be subject to the limitations imposed upon prospective relief orders. As
such, if a state and the party proeecuting the case wish to agree to a settlement
of the C88e which J?rovides for rem~al efforts beyond two years, they may do so.
As ia the case in pnvate litigation, the settlement agreements are not subject to continued court supervision. 1nstesd, if' a party believes the agreement ia being violated, it may seek to rescind or otberwise void the agreement, and return to the
court for continued litigati<>n proceedings. If settlement is the course chosen by the
parties, the most appropriate vehicle would be a private settlement. As oppo9ed to
a consent decree, a privata settlement eliminates the inherent conflicts which arise
in court proceedings, allowing for a more amicable resolution, and reduces the
courts and parties ci>sts associated with obtaining the settled results.
Senator Hatch, I hope my answera are useful to you and the Committee as you
continue to work on these very important issues.
Sincerely,

MICHAEL GAOOLA.

STATE CF DEi.AWARE,
DEPARTMENT OF CoRRECTIOSS,

Smyrna, DE, August 15, 1995.
Hon. ORRIN G. HATCH,
Cha.irman, Committa on thA J~.
U.S. Sena#, WaMin,fton, DC.
DEAR SENATOR HATCH: Io the moroing mail, I received your kind letter thanking
me for my attendance at t.be Committee hearing on July 27. I thank you for the
opportunity to share my thoughts aboout the matters before the Committee that d8,y.
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RF.sl'ONSES TO QuEs'nONS FlloM SENATOR Kom. TO RoBERT

J. WATSON

Answer 1. Juvenile funding, in my opinion, should focus on areas other than construction of facilities. And, though I am hMd oC a state agency responsible for adult
offenders only, I believe the priority for government at all levels should be juveniles.
More should be dedicated to prevention, early detection, making children safe, and
providing life experiences that produce contributing adults.
If the fOCW! of federal funda is construction of juvenile facilities, the emphasis is
in the wrong area for effective long-term management of youth.
Answer 2. Separation by si.l!ht and 90UDd is difficult to implement for many local
officials across the country. Many thousands of dollara have been spent building
jails and local detention facilities to comply with this requirement. To back away
now would be unfair to the hundreds, if 11ot thousands, of l<>eal jurisdictions that
have complied by spending more on construction than would have been necessary
without this provision.
I support the provisions of the Juvenile Justice and Delinquency Prevention Act
requiring separation. This is a proviaion of the federal law that is clearly designed
to protect Juveniles who come into conflict with the law and require detention.
Though it IS a problem for local law enforcement officers, the alternative is worse.
A return to the days when juveniles had to be detained, then were victimized, sodomized, raped, brutalized and permanently iajured, for a relatively minor law violation, should be avoided. My advice is to keep this proviaion.

~~·i
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RESPONSE TO QuEsr!ON FROM SENATOR BIDEN TO RoBERT J. WATSON
Question 1. S. 400 allOW11 broad standing to challenge an order whlch limits prison
populations. Specifical!y, it allowa pr.-cutors, elected officials, and any other governmental official who ~ or may be affected hy" the order to intervene. Please comment on the impact of this eec:tion of the bill.
Answer 1. I oppose.'?~ the. challe11ge11 to orders whlch in my opinion are
crafted after long and ~t ~ Opening the challenges to an array of elected officials has the ntential of turning a respectable order of a federal judge into
a "political football In my experience, some fucal officials do not have a long-term
commitment to government aDd coula use the headlines of challenging a federal
order for the sole puzpme of being elected or re-elected, only to fail to provide resources, support, assistance, or any ongoing involvement in the matters being litigated.
A Governor is the chief esecutive officer of state government. Other elected officials have more limited roles, even those elected to statewide office. My recommendation and advice is to not broaden the opportunity to challenge, leaving this
difficult to administer eector of government to those specifically responsible.
A.l:ain, I appreciate the opportunity to provide input as the Senate Committee on
the Judiciary gives consideration to these important matters.
Sincerely,
RoBERTJ. WATSON,
CoM.MISSIONER.

STEVE J. MA!mN,

;,').

ATTOR.>!EY AT L\W, CoP.llECTIONS CoNSULTANT,

Austin, TX. August 28, 1995.

Hon. ORRIN HATCH,

U.S. SenaU, Committee on tM Judjciary,
Waahin8ton, DC. 20510-5276
DEAR SENATOR HATCH: Thank you for inviting me to testify before the Senate Judiciary C'lmlllittee regarding the Stop Turning "Out Prisoners Act. I also appreciate
being given the opportunity to assist you by answering the following question, posed
by Senator Biden, that accompanied your August 9, 1995 letter:

REsPONSE TO QuEsnON FRoll SENATOR BIDEN TO 9TEvE J. MARTIN
Quutwn 1. S. 400 allawa broad atandiDg to challenge an order whlch limit. prison
populations. Specifically, it allows proeecuton, e!ect.ed official&, and any other governmental ofliclal who 'U or may be aft'ec:led b;y" the order to intervene. Please comment OD the impact of tbia eectioa of the bill.
·
Answer 1. I strongly believe that prieoD conditiona cues should be handled '?1. correctional ofliciala aiicf State Att«neys Geoeral who are familiar with the conditions

in the system or facility at ialrue. Wholeeale intervention by Diatrict Attorneys and
others will cause litigation of this nature to be more costly and protracted. Intervenors who have no responsibilit);r for the operation of correctional facilities may be
motivated to take unreasonable and irreapoll811>le positions because the ni:gative
conaequences of thoee positions will not affect them. Moreover, intervention by the
proeecutorial arm of tlie state JOay cause1 and indeed require, federal courta to become immersed in the entire ape.ctrum of 1ocal criminal juatice affairs.
The provision for wholesale intervention is one of many misguided aspecta of the
STOP bill I am also greatly concerned with the provisions that limit attorney's fees
and prohibit the appointment oi special masters. These provisions do not appear to
be in response to any identifiable problem or concern with prison conditions litigation and Will effectively hlnder the resolution of these cases and increase the burtfen
on the federal courts. These provisions should be changed to allow the award of appropriate attorney's feea and the appointment of special masters when needed.
Again, thank you for- considering my viewa on um important issue. Please do not
hesitate to contact me regarding this, or any other, matter.
Sincerely,
8TEVE MARTIN.
REsPoNSES TO Q~ONS F'Ro!ll SENATOR KoHL TO KATHLEEN FINNEGAN

Question 1. Althougb the Senate so\U!ht to address the problem of overcrowded
juvenile facilities in last year's crime bill, a provision dedicating a portion of prison
funds to juvenile facilities waa deleted during the House-Senate Conference. SO, over
the Ilex1 five years, we are planning to spend $8 billion on adult facilities, with none
of the money eet aside f"or juveniles. My qt!estion to the panel is, do you believe that
we ahould dedicate a portion of prison funds forjuvenile facilities?
If so, would you supJ>Ort a hill that Senator Specter and I introduced (along with
Senatora Cochran and Kasaebau.m) entitled the Juvenile Corrections Act of 1995,
which would dedicate 10 percent of adult priaon
to juvenile facilities?
Answer L Although l have not revieWed the specific provisions of the Juvenile
Corrections Act of 1995. I am able to malte some general statement. about the issue.
Please consider my remark& in that context.
First, I applaud the recognition that juvenile crime is a big problem acro1111 America and one that is growing. Statee should (and many are) spend more dollars than
they have been on juvenile detention facilities and alternatives for delinquents.
However, I believe that the first priority of our criminal justice system mUllt be
truth in senten~ for adult criJniilals. Early Release eends a clear m~ to our
youth. • • • do the crime and y11U won't do the time. Children learn from example
and a prison system tha. t acta aa a deterrent is essential to the effort to reduce juvenile crune.
For these reasons, I believe that the federal government needsi:ut every poesible resource into the adult prisc>n facilities. Only when we pro
y houae adult
criminals will we send a message to our youth that our eociety
no longer tolerate criminal victimUati<>ns. We catmot fiX ~ at once, so we must prioritize
and I believe the $8 Billion is best spent on adult pnaons. However, I would encourage finding other fundimg sources for juvenile facilities that do not take the money
that is so desperately needed away from the adult system.
Queation 2. Under the Juvenile Justice and Delbiquency Prevention Act, in order
for states to receive gramta, they :mUllt eeparate juv8niles from adult. in jaila. Thill
creates Iarire problems in some niraI communities, and I have heard from many
WJ11COnain Sherifti! ~ these problems. For example, in some counties, sheriftii
mUllt WJe two deputies ta drive juffni!es up to six hours one way to place them overnight in an adequate separate ju-venile facility. That's quit& a strain on their reeourcea. Do you Share m.y concern about the current law, and do you think we can
come up with a reasonable compromiee between the need to protect accuaed juveniles from a hardened aclult criminal class and the need to properly coneene llC8m!
law enforcement resources?
Answer 2. Yes, I abllolutely share your concern and do believe that there must
be a reaaonable way to protect bo"th the juveniles and our acarce public resources.
Since STOP does not really involve itself in the juvenile system, I am eorry to uy
I am not sure what the eolution is, but I do agree that one ileeda to be llOUght.

moner.

REsl'ONSES TO QtiESTIOl'IS FRoM SENATOR ABRAHAM TO ANDREW

PBYroN THOMAS

Question 1. Pleaae resJ>Ond to the concern that priaon labor will inevitably lead
to large-ecale displacement of free workers by pnaon laborer& Do you have any
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ideas for creating a more punishing environment in our prisons without concomitantly punishing our citizenry?
Answer 1. In response to concerns that prison labor will displace free workers, it
should be noted that a mere repeal of the federal laws prohiliiting interstate commerce in prisoner-made goods (Le., the Hawes Cooper and Aahurit-Sumners Acts)
would likely displace few if any free workers. Thia is because, without an eueetion
to the Fair Labor Standards Act (the minimum-wage law), prisoners would still be
required to receive the minimum "8f". Employers would, in all likelihood, continue
to employ free workers under thoee circumstances because there would be no advantage to hiring prisoners. Only if prisoners could receive less than the minimum
wage would employers be likely to employ them in any significant numbers.
Moreover, Congress should create an exemption to the minimum wage only for
those prisoners who are employed in industries identified bf Congress aa having already !oat the overwhelming ms,jority of their jobs to foreign laborers. Thus, only
foreign workers would have their jobs endangered. By narrowly targeting such industries, Congress could allow for the retrieval of many lower-skilled jobs to America while safeguarding the jobs of free American workers. Given the international
economy in which America now competes, the restoration of prison labor would
mean that prisoners would be competing with workers not in Detroit or Pittsburgh,
but in Hong Kong and Mexico City.
Questwn 2. Please elaborate on your argument that prison labor is actually beneficial for inmates.
Answer 2. According to a 1991 study by the U.S. Bureau of Prisons, the Post-Release Employment Project (PREP), employed inmates are half aa likely to commit
additional crimes once released than are unemployed inmates. Employed inmates
are also more likely to secure employment upon release. Prison labor reduced recidi•'ism; it also instills in inmates discipline and direction, which people need to be
happy and productive in society. Employment of inmates is far more humane than
the current system of enforced idleness. Historically, inmates have been much
happier when permitted to work in a meaningful-way.
Questw!' 3. Please comment on the advantag"ll ~ disadvantages of privately-<>perated pnsons.
'
Answer 3. Like most institutions, pri•-ately operated prisons tend to be more efficient economically than their state-run counterparts. However, if r,rL""n labor were
permitted once again under the lease 11JBtem, prisoners could be eased out to private companies add allowed off-site under close supervision, with much the same
savings. That is, since private employers would be using rrisoners in either easel
a profit motive would be in place under either scenario. I prisoners were allowea
to keep a certain percentage of their pay depending on the quality of their performance on the job, aa well aa other perks such aa better food and rooms within the
prison, the incentives would exist to elicit from prisoners the quality of work necessary to satisfy private employers.
For further analysis of the benefits of prison lsbor, please see my book, Crime and
the Sacking of America.: The Roots ofC!Uw8, pp. 117-23.
RESPONSES TO QUESTIONS F'RoM SENATOR BROWN TO ANDREW PErroN THOMAS

Questwn 1. You indicate in your testimony that there are three laws which inhibit
the expansion of Federal Prison Industries work programs. Please describe these
laws, why they were enacted, and explain their effect on prison industries. If these
limitations were restricted or repealed, what would the effect be on prison industries?
Answer 1. Ninetr percent of American inmates are unemployed, according to the
most recent statistics that I have seen. I do not know the percentage for the federal
prison system alone. The U.S. Bureau of Prisons should be able to provide this information,
Questwn 2. Given the unique factors of prison life that must be taken into account
when devising prison work programs, please describe the types of work that are best
suited for Federal Prison Industries programs.
Answer 2. According to the 1991 PREP study, federal prisoners who were employed were roughly, half aa likely to commit crimes upon release than were unemployed inmates. A year after release 6.6 percent of study offenders had committed
additional crimes, in contrast to 10.1 percent of comparison offenders. In other recidivism studies conducted by the Bureau, about 20 percent of released inmates
were revoked or rearrested within a year of their releaae.
Pleaae note that I erred when I stated previoualy to the committee that employed
prisoners are three times less likely to be recidivists. Kathleen Hawk, Dircoetor of
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the Bureau of Prisons, baa personally confirmed th- revieed figures. I apologize
for the error.
Of courae, even a one-half reduction in recidiviam is a substantial accompliahment
that few other pri.8on programs can claim. The study also found that employed priaoners are more likely to be employed once released. These findinp militate in fuor
of prison labor.
·
Answer 3. Two federal laws prohibit prison labor on a broad ecale. The Hawes
Cooper Act (49 U.S.C. Section 11607), passed in 1929, permits states to bar the importation of prisoner-made goocls, despite the usual rule that forbids local interl"erence with intenitate commerce. The Aahurst-Sumners Act (18 U.S.C. Section
1761), pasaed in JS35, m"- it a criminal offense to knowingly transport prisonermade lli>od.s in interstate commerce. The penalty for violating this statute is a muimum Ima of $50,000 or two yean in federal prison or botli: The only eueption to
this prohibition are prisoner-made goods froduced for use by federal or state governments or thoee ~generated by one o fifty non-federal work pilot projects whoee
inmates are paid the preva.iling wage (I.e., the union ecale) . 'l'heee workers aieo
must participate ve>luntarily_
These laws were enacted at the behest of organized labor to protect low-wage iobe
than were then thareatened by prison labor. Moat of th- jobs have now been !oat
anyhow to lower-paid foreign workers. For further diacusaiOn of the history of thelle
restriction and the need for their repeal please - my book, pp. 117-23.
REsPONSES TO QuE.9TIONS FRoM SENATOR KOHI. TO ANDREW PEYToN THOMAS

Answer 1. Those juveniles who are prosecuted aa juveniles should be incarcerated
in juvenile facilities. This will require separate juvenile facilities supported by appropriate expenditures. Ju I have not read the bill referenced in the question, f cannot state whether bl support or oppose the bill.
Answer 2. Limited exceptions for rural communities under the scenario presented
would seem apP,ropriate, However, in general, it is of course not a good idea to incarcerate juveililes with adult offenders.
REsi'ONSES TO Qm:sTI<>NS F'BoM SENATOR ABRAHAM TO TIMOTHY P. Cou:
Questwn I. Wha"t protecti<>n does any government, state or federal, have against
"low-ballinl!" bids tel provide correctional services?
Answer I. The best protection the government has against "low-balling" is a well
planned procurement process conducted by professionals who have the total interests of the agenq m mind. Solicitations for correctional services should have specific
evaluation critena established with points awarded for price, employee compensation, company experience an<I the quality of the technical proposal. Proposals should
be evaluated by se~ral profession.a1a (i.e., procurement, legal, correctional, financial.
etc.) so that no one factor can unduly skew the process ana resultant decision. Once
the evaluation com.mittee hll.l!I completed its task the findinp should be presented
to a higher organization for review and ultimate selection.
Question 2. Amo~ government contracts, are correctional services especially susceptible to "low- balling"?
Answer 2. We do not feel correctional services are anymore or Jess susceptible to
low-balling than an:y other government requirement.
Question 3. Wackenhut withdrew its protest, the contract was awarded to Esmor,
and a recent 72 page INS report concluded that the company's pursuit of profit had
thwarted the government's beed :for properly performed services. What assurance
can you offer that state governments won't be at least aa likely to experience the
same outcome?
Answer 3. To a very great extent we feel that the l!el[ional Office of the INS inflicted this damage upon themselves as a result of a trawed procurement J1roce5S
and insufficient review at the national level. If an agency is preiliapoeed to oiily consider price there is IDO assurance to be given b,Y Wackenhut Corrections or any othft"
company that would prevent it fr.cm happerung again. If state governments accurately state their requirements and then conduct the procurement process in a fair
and eq_uitable m&n1"1' geared to meaningful evaluation criteria there should never
be an instance of low-b&l.ling. We would suggest that the model Florida has developed is a great exunple of now to ensure equity and fairness in the procurement
of private correctional services.
Quution 4. Ia the profit motive the "best pencil aharpener", aa you put it, or la
it a double-edged sword?
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Answer 4. Our free enterprise system hes produced the most efficient and effective market for goods and services the world has ever seen. A cornerstone of this
system is the profit motive. Qualified and motivated companies competing in the
open market "ill deliver. A clear statement of work coupled with a point system
for scoring the impor'.ant feat·.ires of a proposal along with proper oversight by government officials "ill allow private companies to deliver their services in a measure.hie way and at a price the marketplace will allow. There are s"ift and severe remedies the government agencies can U!le if contract performance is not adequate. This
discipline is an essential part of the process. However, the great majority of companies ere managed and operated in a manner so that a well-run project becomes the
testimony U> their capabilities and allows further success. Companies that take the
shorter V:ew and maximize profita on a singular project v.ill not survive in a competitive marketplace.
Question 5. What hope does the Elizabeth experience offer that the General Accounting Office or e.ny other government oversight agency v.ill be effective, either
in awarding co'1tracta U> the best qualified bidder or correcting non-performance of
contract requirement when that occurs?
Answer 5. The Elizabeth experieru:e is a failure of the process. It has clearly been
the exception if you review the history of private corrections procurements. I'm
hopeful L'1et the L"l"S will learn from this and as a consequence the process will be
improved and there will be no recurreru:e. However, there are dozens of agencies
who have years of successful experienee behind them in the awarding and performance of private corrections contracts. It would be a grave injustice U> allow the experience in ElizabeL'1 U> negate the preponderance of successful projects.
Question 6. Before states sho:tld be cllowed to uae federal money for construction
and operatio::i of private correctional facilities, should they first be ~uired to show
that their procurement and contact management procedures are ad;,quate to the
task?
Answer 6. Wackenhut Corrections would endorse this approach. Once again, we
would point out the Florida approach to privatization. The creation of a Privati=atio:o Co:-n.=_ission that would be cha.tred with the responsibility to devc!op so~k;r.a.
ticns, evaluete proposals and make reco::n.mendation.s for s.wucls is a very positive
and proactive approach.
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Hon. ORRI..'O G. HATCH,
C~..airman, Senate Judiciary Com.rr.ittee,
Dirksen Senate Office Building,
Washington, DC.

Eli:~th City, SC, Sc;;tcmbcr 8, 1995.

DEAR Cl'.AIR.V..AN HATCH: In response to your letter of August 10, 1995, enc!osong
two questio::s submituxi by SenatcrHerb Kohl es a follo\'.··:.i;> to the Ccmmit~<x's
July 27 p::-ison reform hearing, my responses are as follo,.-;;:
fu:sPOSSES TO Qu!:snONS FRoM SENATOR Korn, TO ZI:E B. Lt..MB

Answer 1. On behalf of NACo, we would support !I IO percent set-c.£ide fer juvenile facilities, pro,ided that it was the outgrowth of a comprehensive assessment
and management process. We ere ccnrerned that such a provision not be used to
"v.iden the net" for st.ot:us offenders and other juveniles. One additional and nc-:essr.ry pro:.x:tion -..·ould be to require that grant recipients comply with the mandates of the Juvenile Justice and Delinquency Pre¥ention Act.
Answer 2. While counties favor flexibility, I am impressed by the creativeness cf
counties in complying with the mandates of the Act. In rural Michigan, North Dakota and other states, for eiample, retirod police officers sit with chlldren in local
public building. until the child is required to appear b court. This system hrrs
worked very well.
·~1

Many
thanks for L::,iting me to tes-.ify 1U1 n represc:;t.etive of L'1e !"\aticncl Assoc!ution
of Counties.
Sir.·:.:-:-.·~;·,

l.r.d Cbir,
-~

ZEE B. L>.M:B,
Chairman, Board ofComm.i&ior.cro, PasQuo:C..~.Ji County, NC,
Co~tions Subcom.rn.iLW? of the Nctior.cl Assoc-'...:ion of Counties.

REsl'oNSES TO QtiESrIOS FRoM SE.'OATOR KOHL TO THE U.S. DEPARTME~"T OF

JUSTICE

Question I. Although the Senate soul?ht to address the problem of overcrowded
juvenile facilities i.a last year's crime hill, a pro,ision dedicating a portion of prison
funds to juvenile facilities wa.s deleted during the House-Senate Conference. SO o'-er
the next few years, we ere planning to spend $8 billion on adult facilities with' none
of the money set as:ide for juveniles. My question to the panel is, do you believe that
we should dedicate a portion of prillon funds for juvenile facilities? If so would you
supj><>rt a bill that Senator Specter and I introduced (along with Senai,;r!l Cochran
and Kassebaum) entitled the Juvenile Corrections Act to 1995, which would dedicate 10 percent of adult prison money to juvenile facilities?
Answer 1. The A "ttcrney General shares the Committee's concern that state and
local jwisctictions hoe able to provide secure confinement and alternative corrections
facilities and progr.a.ms for M!riOUl! Juvenile offenders who are oft.en overlooked in
any corrections deMte. Also, recognuing the increase in serious juvenile crime, the
Department would support Senator Kohl's efforts to set a.zide funding to the area
of Juvenile corrections and looks forward to working with him and other Senatcrs
on this in the future.
It should be stressed, however, that programs relating to the confinement of juvenile offenders are solready a major focus of the Department's corrections initiative
being administered throul?h the Office of Justice Programs' (OJP) Corrections Program, and that considerable r-eeour::es have already been committed tc this area.
Over the last year, OJP's Corrections Office has been mo,ing forward b implementing the several correctfona programs authorized under both the Department's
fiscal year 1995 ap Jlropriations bill [Public Law 103-317], and the Violent Crime
Control and Law Enforcement Act of 1994 (Crime Law) [Public Law 103-322].
Through these programs, states and localities are able to pro,-:ide confine:nent space
for bot.'1 violent, an<I non-violent, juvenile offenders.
Under the Justice Department's fiscal year 1995 appropriations, $24.5 million was
made available to jurisdictioIU! to pla:i, renova!e, and construct boot camp iaclitJ.es,
including boot cam?• for juvenile offenders. Under this program, such boot camp facilities, although targeted for non-,iolent offenders, would ha\-e tc meet the requirement of making adilitional secure space available for ,-;olent offenders "-ithin a
state's overall corrections system.
To date, as a result of the fiscal year 1995 Boot Camp initiati¥e, granta have bee:i
awarded to 34 jurisdictions for the planning of boot camp facilities; to 7 jurisdictions
for the renovation of facilities for use as boot camps; and to 10 jurisdictions for L'ie
construction of new boot camps.
Further, more than half the awards made during this fiscal year have been to facilities which v.ill &erve non-violent juvenile offenders. Of the 34 planning grants,
12 -..·ere for the pl~nin~ of juvenile facilities. Of the 7 renovation grants, 5 we"'
for juvenile facilities.
the 10 construction gi-anta, 8 were for juvenile facilities
For Fiscal Year I.996, the Administration has requested $500 million to implement the Truth in Sentencing Grant Program, and the Violent Offender Incarceration Grant PrograDl, as nutborized under Title II of the 1994 Crime Law. Under
L'1e statutory requirements or both these progr81!1S [see: 42 U.S.C. 13701 (b)], each
recipient state must develop and have approved a comprehensive corrections strategy which, among other things, addresses the needs of their juvenile justice systems
at the state, county and municipal levels. With the inclusion of juvenile justice systems in the overalf planning process, states mar then, at their discretion, fund juvenile corrections prog::nuns fro= any monies received under these programs.
In addition, Title lI of the 1994 Crime Law authorizes the Punishment for Young
Offenders Prop-am r see: 42 u_s.c. 1379(ee)]. This program, el.so administered under
OJP's Corrections Program, .,...;n provide formula grant monies directly to state and
local governments to assist in the provision of alternate sanctions for young offenders. Such sanctions could include community-based incarceration, electronic monitoring, restitution p=grams, and community service programs. For fiscal year 1996,
the first year in which this pl"Ogram would be implemented, the Administration ha!
requested $9.63 mill:ion for the Punishment for Young Offenders initiative.
'Juestion 2. Under- the Juvenile Justice and ~qu~ncy Prevention ~ in ord~:
for states to receive granta, they must separate Juveniles from adulta m Jails. This
creates large proble:ms in some rural communities, and I have heard from m~y
Wisconsin sheriffs reg~ these problems. For example, in some counties, sheriff!
must use two deputioes to drive juveniles up to six hours one way to place them overnight in an adequate separate juvenile facility. That's quite a strain on their resource•. Questions: Do you !!hare my concern about the current law, and do you
think we can come -up with a reasonable compromise between the need to protect

or
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accused juveniles from a hardened aJi:Jt criminal class and the need to properly
conserve scarce law enforcement reso~?
Answer 2. The Office of Juvenile Justice &nd Delinquency Pre·,;ention (OJJDP) is
certainly aware of the difficulties faced by rural law enforcement in complying with
the jail removal requirements of the Juvenile Justice and Delinquency Preventfo'l
Act of 1974 (JJDPAl, as amended. You and other members of the Wisconsin congressional delegation, as well as a number of rural sheriffs, ha\·e communicated these
concerns to OJJDP recently and in the past.
Under current law, OJJDP has no authority to extend or waive the congressionally mandated time restrictions on holding juveniles in jails er locln1ps. However,
over the years, OJJDP has consistently wonted with W1SC0nsin state officials to help
resolve a variety of juvenile justices issues, includinji the jail removal requirements.
We will be ple&sed to meet with you and Wisconsm officials to review the state's
status with regard to jail removal. We are alao prepared to offer on-site technical
assistance to the state and localities.
.
The State of Wisconsin has recently been awarded $1,220,000 in Fiscal Year 1995
Formula Grant funds, and their revised comprehensive plan hu allocated $600,000
toward compliance with the jail removal core requirement. The state might wish to
consider the feasibility of providing transportation subsidies to rural sheriffs, which
could be used for additional personnel or reimbursement.
Finally, the JJDPA is due to be reauthorized in 1996, and OJJDP expects the jail
removal req_uirement to be thoroughly reviewed and examined as part of the process. Beginrung this fall, OJJDP intends to hold two field meetings with OJJDP's
constituent groups to receive first.hand feedback on implementation of the Act. We
anticipate that jail removal will be raised as an issue of concern.
REsPO:-OSES TO QUESTIONS FRoM ~TOR AllilAHAM TO THE U.S. DEPA.'ITMENT OF
JUSTICE
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Question 1. Is it the Department's position that the Michigan prisons Eubject to
the Consent Decree are in con~·
·
violation of any federal statutory or constitutional requirement? If so, is
·
mandated under the decree necessary to
remedy the violation or violations. Or o some or all of the requirements stem only
from the decree itself? Please epeci.fy which, if any, you believe are required to remedy or address a federal statutory requirement or standard that the U.S. Supreme
Court would be likely to apply.
Answer 1. First, CRIPA specifically dOE8 not permit the Attorney General to enforce federal statutory riidits in actions brought pursuant to the statute, 42 U.S.C.
§ 1997a(a), so whether Michigan is in compliance with various statutory obligations
is not at issue under the Consent Decree.
Second.I.. compliance with the Conaent Decree is under continuing assessment. The
District 1Aurt has already dismissed large portions of the Decree and State Plan
pertaini"¥ to t.lie Marguette Branch Prison and the Michigan Reformatory at Ionia.
Michigan s compliance with outstanding provisions is presently under review.
The United States Court of Appeals for the Sixth Circuit has specifically found
that the Consent Decree addre.ied physical conditions of confinement that rose to
the level of cocstitutional prohibitions against cruel and unusucl punishment:
1. Medical and mental health care;
2. Fire safety;
3. Sanitation, safety and hygienei
4. Crowding and protection from narm; and
5. Access to courts and legal mail. Unitd Stale~ v. St.at.e of Michig::.n, 940 F.2d
143, 14 7 (6th Cir. 1991).
P.c..."SUant to the Decree, Michigan promulgated a State Plan for Compliance detailing the measures to assure constitutional conditions and "other matters designed to
improve conditions of confinement." Consent Decree, 'fH. Under the two step procedure adopted by the district court and approved and upheld by the Court of Appeals,
in order to obtain dismiMaJ of a consent decree provision, the parties most show
compliance with the State Plan. If the court does not find compliance, t.'ie parties
may show that constitutional standards are met nevertheless. Uni.led States v. State
of Mich~an, 18 F.3d 348, 352--353 (6th Cir. 199-4)
Quutwn 2. Has the Department of JUBtice retained the guidelines on prison litigation former Attorney General Barr promuli?ated in January', 1992? If so, are they
being observed? If not why did you get rid olthem or modify them? What have you
replaced them with?
Answer 2. Although we are unaware of fonnal guidelines promulgated b_y former
Attorney General Barr in January, 1992, we are aware that he made r<peechea simi-
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to his testimony before tlie Committee regarding his approach to prison litigation.
In general, flexibility governs our approach to resolution of unconstitutio:ial conditions. The Department does cot initiate prison litigation or intervene in such litigation unless it determines that unconstitutional conditio:is of confinement exist. In
seeking relief, we seek relief that will remedy the constitutional violations. Not
every provision in and of itself may be constitutionally mandated. The relief that
we seek, however, is necessary to bring about constitutional conditions.
The Department does not rule out court supervision of prisons through injunctive
relief _resultil:g from litigation on the merits or through enforcing and monitoring
compliance with consent decrees where such action is appropriate in bringing conditions into compliance with the constitution. Similarly, we do not rule out the U!Oe
of special masters or monitors should we view these devices as helpful or necessary
in a particular case.
Each of our consent decrees has a termination clause providing for dismissal of
the decree when substantial compliance with its te= and/or the s+.ate plan have
been met. As the 6th Circuit noted in the Michigan case, determining compliance
with the constitution may be a more difficult issue than determining whether thE
specific provisions of a state plan have been met. In any event, when we are sati>fied that compliance has been attained and "ill be mamtcined. we seek dismissal
of the decree or those portions no longer at issue.
Question 3. What is the Department's position of the follo ...ing proposals for re·
form ofCRIPA?
a. Requiring the prisoner U> exhaust administrative remedies before filing a lawsuit.
Answer 3a. We sut'port enactment of such a provision.
3b. Removing the uunate advisory role to a prison's grieve.nee procedure as a min·
imum requirement for certification of a grievance procedure;
Answer 3b. Such a revision is unnecessary. By clarifying that states do not have
to permit inmates to sit on panels, the Department hu already eliminated the cor.·
dition that had been t.'ie greatest impediment to the willingness of state and loca·
jurisdictions to seek certification of their grievance systems. See 28 CFR §40.i(b.
3c. Including a provision allowing federal judges to issue sua sponte dismi.e~
of frivolous prisoner lawsuits;
Answer 3c. A rule of this type is desirable to minimize the burden on states of
responding unnecessarily to prisoner suits that lack merit.
3d. Given the federalism concerns raised by these suits, replacing the "rea.sonab:~
cause to believe" standard for DOJ lawsuits under CRIPA with a "clear and com-inc·
ing" standard;
Answer 3d. The Department opposes changing CRIPA's "reasonable cause to believe" standard (42 U.S.C. § 1997a), the standard by which the Attorney General ~f
the United States may institute a civil action for a pattern or yractice of constit-~·
tional violations under CRIPA, with a "clear and convincing" standard. First, a
"clear and convincing" standard is an evidentiary standard, used as a specific bu:-·
den of proof at trial. Typically. it is the burden of proof for a finding of civil contempt. See Jordan v. Wilson, 851 F.2d 1290 (11th Cir. 1988); Whitfield v. Pen.·
nington, 832 F.2rl 909 (5th Cir. 1987). The burden of proof in a ci\il action is the
"more likely than not" or "preponderance of the evidence" s+.andard, a less stringe::t
standard than the "clear and convincing_ .evidence" standard. The imposition of a
clear and convincing standard es a pre-filing requirement under CRIPA, would ,.,,.
sult in the anomaly of requiring a higher standard to file a suit than would be required to ultimately prevail in the case on the merits.
Second, Congress' enactment of CRIPA's "reasonable cause to believe" standard i.s
consistent with other civil rigb.ts statutes. See, e.g., Fair Housing Act, 42 U.S.C.
§ 3614 (reasonable cause to believe stands.rd for Attorney General to bring pattern
or practice litigation for violatiol08 of the Act).
.
Third, given the requirement that the Attorney General must personally &gn !-h•
complaint (42 U.S.C. § 1997a(c)) and personally sign a certification. tha~ all prefil!-n.g
requirements have been met, 42 U.S.C. § 1997b, no CRIPA action 18 gomg to be Ull·
tiated on any but the strongest factual and legal basis.
3e. Statutory restrictions on ju.dicially-created remedies?
Answer 3e. The Department is committed to preserving meaniI!llful redress for
unconstitutional conditions of confinement While Congress may validly enact proscriptions on the nature and extent of prison condition remedies, it must~ that
any measures adopted do not deprive prisoners of effective remedies for real constitutional wrongs.
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The Department routinely complies with 42 U.S.C. 1997(h) by sending a copy of
the notification of the commencement of a CRIPA action to the Department of
Health and Human Services and the Depart:c:ient of Education, as appropriate for
the type of institution involved.

Question 4. How many state correctio!lal cases is L'ie Depe...>tnent of Justice presently im·olved in? Include all past cases that are still ongoing. How many has the
Department initiated since January 1993? Please attach a copy of all court papers
and attachments the Departn1ent has in its possession in connection with both the
ongoing cases and the cases initiated since 1993, as well as any court orders or consent decrees entered in connection with all these cases.
Answer 4. The Department is involved in 8 state correctional cases:
1. United States v. Mor.tar.a, C.A. No. 94-90 (D. ML). Complaint attached.
2. WiUiam.s v. Lynn, C.A. No. 92-1 (E.D. La.). Private attached. United States

REsro:-;sr;s ro QUESTIONS FROM SENATOR KOHL TO WILLIA.\! P. BARR ASD PAt:L T.
CAPPUCC!O

Answer 1. We believe that States should dedicate a portion of their corrections
budge~ to facilities that v.ill preyent juver~e ~ff~nders from ma~ng into. habi~
adult v10lent offenders by teaching them disCTpline, respollSlbility and pnde_ :Military-style boot camps of the tyj>e being tried in Texas are a good e~':r,"?f..1:· We believe that it would be appropnate for Congress to provide funds for s· ·
facilities
in the federal correctional system, if the Bureau of Prisons determines that it has
the demand and need for such facilities. Funds should not be appropriate, however,
for juve~,:;,~rograms that do not teach offenders discipline and responsibility. '\l:e
are not fi · ·ar with the bill you have sponsored, and are not in the position to take
a pos:itio!l on it.
Answer 2. Yes, we share your concern about the costs and problems associated
with separating juveniles from adults in jails, and would support a reasonable com·
promise that protects accused juveniles from hardened adult criminal wh!Ie proper'.y
conserving scarce law enforeemen t resources.

par'"Jcipa!.es as runicus.

3. United States v. Mid.if/an, 1-84-CV--03 (WD Mi.l Consent decree attached.
4. United States v. Virgin ls!and.s, C.A. No. 86-265 (D. VJ). Consent decree attached.
5. United States v. California, C.A. No. 89-1233 (E.D. Ca.). Consent decre<? attached.
6. United Sta.ta v. Territory ofG=.m., C.A. ~o. 91-20 (D. Guam). Consent decree
attached.
7. Battle v. AnderstJn, C.A No. 72-95-5 (E.D. Ok.). United States Court of Appeals
for the Tenth Circuit, June 27, 1995 Order and Jucl.;nner.t attached.
8. Ruiz v. Collins, C.A. No. H 78-937 (S.D. TL). 1"inal Judgment Approved December 12, 1992 attached.
One case has been initiated since Ja!luary, 1993 resulting from an investigation
begun in 1992.
Question 5. How many state correctional institutions ere under federal court super\ision as a partial result of t.'ie litigation referenced in question 4. Please list all
the facilities, S€parating Llic;::i by st&te. Please summarize the terms of the fodenl
court super\-ision.
Answer5.
Michigan: M8!'Juette Branch Priso:i, .11'.ichigen &formatory, State Prison of Southern Michigan.
\.ir;;'!l Islan:!s: Golden Grove Adult Correction Fac'Jity.
California: California Medical Facility at Vacav:llc.
Guam: Adult Correctional Facility.
Oklahoma: State prisons.
Texas: State prieo!lB.
See also answer to questio'.l 4.
Question 6. How many cthH EtaU! correctioncl feciliti::s are under federal cc::rt
s-..tper:ision, in whole or in P.art. whether or not the Department of Justice i• invol vea? Please list all the facilities, separating them by State.
Answer 6. Beca'.J.Se the Department is not involved in all of the cases, we do not
complete information.
.Once again, we would be pleJlSed to share the results of our constituent meetings
"'~ you, and continue to work "'ith yJ'J to find a solution that strikes the approp;-iate bale.nee between juvenile protection and Jaw enforce::::ent resources.
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RESPONSES TO Qt'E.S"fIOl'iS FROM SENATOR BIDEN TO W!LLIA.\! P. BARR A.'-U PAUL T.
CAPPUCC!O

Question 1. The 1994 Crime Law enacted a new 18 U.S.C. 3626, which required
that consent decrees be "reopened at the behest of a defendant for recommended
modification" at-least every two years. Does this provision address your concern
t.liat, euttently, consent decrees S()metimes continue in force long after they can be
justified? If not, can this provision be modified to address your con..oem?
Answer 1. We do not believe 18 U.S.C. 3626 is itself sufficient to address our concerns--t.hat consent decn>es oft.en require more than the constitutional minimum
and that consent decrees oft.en continue to burden States and localities long after
genuine constitutional violations have been corrected. The main problem with section 3626 is that it ia too vague, and it does not require a court to do anything.
On its face, it only requires that the consent decree be "reopened" for recommended
modification.
It is, however, possible that section 3626 can be modified and expanded to help
alleviate the problems we have identified. For instance, our concerna would be substantially alleviated if section 3626 were modified to provide that, as eoon as the
defendant !bowed both that: (i) the constitutional violations alleged in the underlying complaint had been remedied, and (ii) there was no imminent likelihood that
the prison or jail would immediately lapse back into constitutional violation, the
Court muat vacate the consent decree, even if the conaent decree required more than

conatitutional minimum.
Question 2. S. 400 allows broad standing to challenge an order which limits prison

populations. Specifically, it allows prosecutors, elected officials, and any other governmental official who "is or may be a.ft"ected by' the order to intervene. Please comment on the impact of this eection cf the bill.
Answer 2. I have considered whether S. 400'a atan~ provisions are conaiatent
with Article III of the Constitution, which requires an ir\Jll1Y in fact that is particularized to the person who claims to have standing that 1.9 different from a generalized grievance suffered by the public as a whole. My tentative view is the standing
provisions in S. 400 may be constitutional becauae certain correctional officiala suf..
fer a paz:tjcu18;rlzed iIUW"Y. from prison population cap orders, but I have not looked
mto the :ssue m any detail.

U.S. DEPARTME!'.'T OF

JusncE
Question 1. We appreciate the Department's support of legislation aimed at curbing inmates' abuse of the judicial system, as well as its support in principle of legislative initiatives to alleviate the burdens imposed on statc5 by prison population
caps and excessi.v~ remedial decrees.
Obviously, however, the Justice Department has a i;ignificant ability to affect
these iSS'..tes as v.·cll, in its role as a romplainant or intervenor in prison litigation.
What steps, within its discretion, is the Department taking to address these problems? In answering this question, please provide the information required of the Att<Jrney General i.:nder 42 U.S.C. 1997(0, and compare this information for the
present Administration to similar reports provided by prior Administrations. Additionally, please provide details of tlie Department's compliance with the requirements of 42 U.S.C. 1997 (b).
Answer 1. The Department seeks remedies designed to correct unconstitutional
conditions of confinement. The Department does not seek population caps in its pris·
on consent docnoes and litigation. For specific information, please see the attached
Attorney General Annual Reports to Congress .
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REsPOSSES TO QUESTIONS F'RoM SENATOR ABRAHAM TO WILLIAM P. BARR M-U PAUL

T. C.APPUCC!O

Question I. Do _you believe that Pfau' v. Spendthrift Farm, Inc. limits Congress'
ability to relieve State and local correctional authorities from unreasonable ongoing
judicial supervision, and if so how? See upecially the Court's discussion of Whttlirl6
& Belmont Bridge Co., slip op. at 22, and Counael v. Dow, e!ip op at 25.
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Answer 1. No Plaut v. Spendthrift Farm, /Tu:., No. 93-1121 (U.S. Apr. 18, 1995),
does not preve~t Congress from relieving State and local correctional authorities
from unreasonable ongoing judicial supervision of prisons and jails. Under longstandi~ Supreme court authority, Congress may directly supersede on a prospective basi.9 a continui~ injunction like a con~nt ~ecree "'itho;it thereby contravening judicial authority in violation of the Constitution's se_Paration of powers. Indeed,
Plaut reaffirms Congress' authority to supersede a continuing iajunction on a prospective basis. Thus, Congress is entirely free to pro,ide that existing (or future)
consent decrees shall not, going forward, apply to restrict unreasonably the conduct
of State or local officials.
As Plaut points out at least since Penr.sylvar.ia v. Wheeli11£ & Belmont Bridge
Co., 59 U.S. (18 How'.) 421 (1855), the Supreme Court has consistently approved
Congress' .P'iwer to "alter [] the prospective effect of injunctions entered by Article
III courts. Plaut v. Spendthrift Fami, Inc. supra at 22 (emphasis added). This follows from the fundamental distinction between the judicial power and the le~la
tive power: It is the "province and duty" of the judicial department ~to say what
the law is' in ,Particular cases and contro\·ersies, in other words, "to ckcide" cases
in under existing law, Id. At 7 (emphasis in original) (quoting Marbury v. Madison,
5 U.S. (1 Cranch) 137, 177 (1803)); but it is the province of the Congress to say what
the law will be for future application by the courts.
In Plaut, the Court was careful to hold only that separation--0f-powders principles
are violated when Congress attemfts to "set aside the final judgment of an Article
III court by retroactive klfUilatWn. Slip OJ.', at 19 (emphasis added). The Court defined "retroactive legislation" to mean "legislation that prescribes what the law was
at an earlier time, when the act whose effect is controlled by the legislation occurred." Id. at 14 (emphasis in original) The statute at issue in Plaut sought to re\ive lawsuits that had been disIT'issed as untimely under preexisting law and whose
dismissals had become final by ,~,..rtue of L\.ie wwver or exhaustion of appellate review. "When retroactive /l'gislc.:ior: requires its own application in a case already finally adjudicated," the Court explained, "it does not more and no less that 'reverse
a determination once made, in a particular case.' The Federalist No. 81, p. 545 (J.
Cooke ed. 1961). Our decisions [including Wheeling Bridge] have uniformly provided
fair warning that such [a retroactive) act exceeds t.\.ie powers of Congress." Plaut slip
op. at 15 (emphasis added). The Courts, however, was clear to state that in contrast
to the retroactive legislation involved in Plaut, the "prospective effect" of the statute
at iasue in °WMeli'V! Bridge was sufficient in and of itself to "distinguish" Wheeling
Bric!Re, and "nothirig in our holding today calls [Wheeli11£ Bridge) into question." Id.
at 22.
Accordingly, it is quite clear that the separation of powers principles discussed in
Plaut do not prevent the Congress from either: (i) altering the prospective effect of
any existing consent decree-by providing that it shall not govern the conduct of the
correction officials or the States and localities going forward, or (ii) limiting the circumstances and/or scope of any consent decrees entered in the future by the federal
courts regarding prison conditions.
Question 2. Can parties settle litigation through private settlements? Would H.R.
66Ts limitations on prospective relief, which state that "[p)rospeetive relief shs.ll at.end no further than necessary to rem"·e the cor.d.itions that arc ct.usin~ the deprivation of the Federal rights of individual plaintiffs in that civil action," interfere in
any way with private settlements? Please list the easts and benefits of consent decrees versus contractual settlements.
Answer 2. Parties can, of course, settle litigation through private settlement.
There is nothing on the face of the provision in H.R. 667-proVJding "[p)rospective
relief shall extend no fur~l-ier than necessary to remove the conditions that are causing the deprivation of the Feder&! rights of ind.h~dual plcintiffs in t.lu:t civil action"-that would prevent the parties fro:::i entering into a private settlement. We
do. not understand the plain meaning of the term "[p)rospective relief' to encompass
pnvate settlement agreements.
In some ways, a settlement agreement if preferable to a consent decree. Most notably, a settlement will not involve intrusive continuing federal court super.ision of
the day-to-day operations of prison and jails. Moreover, a settlement agreement
could be enforced only by the plaintiff bringing action for breach of the settlement
agreement and carrying his/her burden to st.ow such a breach. In these important
respects, settlement &i.'I"eements are Jess intrusive than consent decrees.
We a.'"e, however, ccnstrained to point out that encouraging facilities defendants
to resolve p1 ison condition litigation by private seiUement agreements does not ad~ss ~e problem of agreements (be they consent decrees or settlement e.i;reerr.ents)
m _which the defendant agrees to d3 subscanticlly more than t.\.ie constitution reqwree. As we pointed out in our oral testimony, there is some pressure en correc-
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tional facilities defendants to agree to expensi?e obligations that tbe Constitution
doe3 not require as a means of" circumventing tight budgetary controls. By limiting
thi; approval and enforcement of consent ?ec;:rees. to the agreement that goes to far.
It is not clear to us how Congress could limit pnvate settlement agreements in the
same way-at least to the extent that they are enfon:ed in State court. Accordingly
it may well make more seIJSe tc. tolerate and encourage consent decrees, but strictly
limit their scope and duration.
Question 3. Are you aware <>f any ongo~ violation of federal statuto~ or constitutional law that requires continued judicial supervision of Michigan s correctional facilities?
Answer 3. Mr. Cappuocio visited several Michigan c:orrectional facilities in 1992.
At that time, he came back to the Department with the impression that there were
no obvious constitutional violations in the facilities that he saw, and that both Ll-ie
Michigan correctional department officials and the Michigan Governor's office were
very serious and professional about maintaining the conditions in Michigan facilities
above the constitutional mini.mum. Nor, at that time, could anyone at the Department of Justice point to a gena.ine constitutional violation in the Michigan system
that justified federal involvement (except, perhaps, with regard to some narrow aspect of mental h>?alth care treatment whicli, if memory serves us correctly, was the
subject of a prupo~ narrow settlement agrEement with the Department of Justice).
Accordingly, at th.it time, we concluded that it was time for the Department of Justice to return con~! of the Michigan correctional facilities to the people of Michigan
without ongoing federal court supervision.
Question 4. What is your view of the following proposals for reform of CRIPA:
• Requiring the prisoner to exhaust his administrative remedies before filing a
lawsuit;
• removing the inmate advisoxy role to a prison's grie~-ance procedure as a minimum requirement for certification of a grievance procedure;
• including a provision allowing federal judges to issue sua sponte dismissals of
frivolous prisoner lawsuits;
• replacing the "reasonable cause to believe" standard for DOJ lawsuits under
CRIPA "'ith a "clear and oonvincing" standard, with particular mention of federalism concerns.
• statuk>ry restrictioilJl on judi.cially<reated remedies?
Answer 4. Neither of us are, at this time, familiar enough with CRIPA procedures
to take a formal position on any of the proposals you have presented, although ,..e
would be happr to take a closer look at the matter. Generally speaking, however.
our tentative VJew is that it would be sensible to req;uire prisoners to exhaust meaningful administrative remedies before filing a laWBUlt and to allow federal judges to
issue sue sponte dismissals of frivolows priaooer l.&wsuita. It also seems quite sensible to restrict DOJ involvement under CRIPA to cases of clear violations of federal
rW:its and to limit judicial reinedies to CXJlTeCting the violation of federal rights
without further burdening the State or local offic:ia1s.
Quation 5. What steps do yeti believe a.re necessary to correct the current deficiencies in consent decree procedures?
Answer 5. In cur written testirnon.r.,!>:C Committee, we outlined ways in which
the Current deficiencies in consent
procedures could be substantially all~-iated.
REsro~sr:s

ro

QUFSnO?l.'8 FRolol SENATOR Kom. TO JOHN J.

DIIuuo, JR.

Question 1. My question to the panel ia, do you believe that we should dedicate
a portion of prison funds for juvenife filcilitiea?
If BO, would you support a bill that Senator Si-ter and I introduced (along with
Senators Cochran and Kaaeebaumi) entitled the Juvenile Corrections Act of 1995,
whi;h would dedicate 10 percent of adult prieoo money to juvenile facilities?
Answer 1. I do not knOw the details al the bill in question, but I would urge the
Senate to consider increasing funding for prqp-.ma that incarcerate dangerous juvenile offenders. Given the demographia, the r.eed for eecure juvenile facilities will
grow rapidly over the ne%t five years. We a.re not prepared.
Quutwn 2. Do :rc?U ahare my c:oncem about the C:urrent law, and do you think
we c:an come up with a reaeonable oompromiae between the need to protect accused
jnveniles from a hardened adult crimiDa.I c1asa and the need to properly ooruierve
scarce law enforcement resoun:ea?'
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Answer 2. I am confident thet such a compromise could be reached. I would urge
the Senate to address s.s v;cll U-.e even bigger problem of keeping \iolent juveniles
away from non·'.-io!ent onc-3.

..;nae. ·

RESPOXSE TO QUES1101' FRO:-.! SEXATOR EIDEN TO JOHN J. DIIULIO, JR.

Question I. S. 400 would automatically te:minate all remedial orders-whether
entered by consent decree or after a trail-all.er two years. Doesn't this create a
danger that a continuing ccru;titutional '~o!s.tion would exist without a judicial remedvTWoctld courts be required to hold a complete new trail in order to continue the
order?
Answer 1. I fail to see how requiring the courts to terminate orders after two
years would pose suc.'l a risk. If actual \io!etions are still occurring (if indeed, they
ever oe<:UJTed in the first instance), the courts would have every opportunity to reopen the matt.or and proceed accordingly.
The bigger danger is the one we have already suffered, namely, that courts will
enforce and expand decrees well beyond the point of judicial authority. The two-year
limit is a necessary brake on court intervention. Without it, I worry that the essential problem• that STOP addresses would not be remedied. Any costs of the twoyear IL-nit must be balanced against the costs of decade-old interventions that
threaten public safety, inflate budgets, and have a mixed efrect on prison conditions.
RESPOSSES TO QLES>IO~<S FnOM SEXATOR ABRAHAM TO JOHN J. DIIULIO, JR.

Question 1. Aro you aware of eny correctional facilities whe:-e i:;enuinely unchilized conditions persist? Do we need judicial o,·ersight w pre,·rnt this from

ri~er

=·

1. Senaror, before answering this question, please allcw me to highlight

aspe<:t.s <>f my work in the field L11st may be deemed most relevant to it.
Since 1980, I have studied or Loured scores of prisons and jails-public and private, federal, state, and local-in dozens of jurisdictions all around the country. In
the mid-1980's, I served for a time as the chief consult.ant to the New York City
Board of Co!TP.Ctlons, the agency that serves as a "watch dog" over the City's Department of Corrections. I have conducted leadership and management training for
a Mde va.'"iety of corrections practitioners, including a majority of the wardens who
serve in L'>e Federal Bureau of Prisons. I edited the first major book examining the
impact cf court intervention on prisons and jails. And just a few :years ago, I directed a U.S. Justice Department project which de~sed and disseminated to thousands of federal, state, and local justice-system professionals a new and demanding
set of eij:ht specific objective performance standards for criminal-justice agencies, including institutional corrections facilities (please see Appendix attached).
There i.s, to be sure, inter-jurisdictional, intra-jurisdictionc.l, and hlst.<Jricfil vc.r:e.nce in the performance of institutional corrections facilities (or what in my firs!
book I tc:<ned the "quality of prison life.") Simply stated, some facilities are sn!er,
clecnc:-, rr.::;~e r:-oivam-oriented, and more cost-effective than others. Even facilities
in the! ~:t:J~e jcr:smction with virtual!y identical inmate populations and which she.re
other cbjec!fre ch&ract.er..Etics (fu..'lding lew,1", c:owCii:g levels, staffing patterns, institutional architecture) oft.en differ in terms of how orderly and livable they are.
But the simple truth is that most incarcerated persons live without undue suffer·
ing, and are afforded a Mde range of life amenities and services while in confii:ement. ~nerally speaking, prison conditions are better than jail conditions, but in
neither prisons nor jails do genuinely unci~lized conditions persist. While most prisons and jdls a.re net "country clubs" or out and out "resorts," even fewer are anything c\·e;i ,-aguely resembling "he'.! holes." Indeed, I have seen any number of federal s.nd state facilities which, tbcq:h operating well above their rated capacities
("overcrowded"), and though home to tha,,sands of double-e<>lld or cpen-bay
donnitoried hardened criminals, consistently produced safe and humane conditions
bchii:d bars.
It is tr~c that prisons and jails in many parts of this country were once hotbeds
of p~ysical abuse a;;d official com.1ption. Even today, given facilitie. in ipven places
at given times may give r'.se to disorders or deprivations that mO!ot Amencans would
consider uncivilized. But what STOP opponents fail to admit is that such facilitie.
are J?-OW clearly exceptions to the rule.
Still •. I conti.nue to believe that federal judges must intervene when particular inma~s "' pr_rtiC'..tlar facilities su.ffer s~ific serious \'iolationa of constitutional protections er fede..-:U 1~>."3 t..'iat prohibit in.'iu::r;a:ie treatme::.t (L:ital lack of medical
cure, rotten food, physical abuse, total lack of access to law books). Indeed, the
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whole po~t o~ my own scholareltlp on the matter has been to identify the conditions
under which JUdges can do more good than harm when they intervene. There is
most definitely a role for the courts in overseeing priBon and jail conditions and I
for one woul~ n?~ support any ~ in fee!~ law that would eliminate this role.
~e f~eral JUdict~ is to be credited for b:-'.~ about_ many improvements in institutional corrections. The "hands-off' doctnne did contribute to the demise of wellgoverned, ch-ilized prisons and jails. The early, limited, incremental and targeted
reversals of that doctrine made good constitutional, legal, and moral
But where STOP is concerned, we are not talking about a return to the "handsoff" doctrine. We are not talking about prohibiting the federal courts from any IeiPtimate role in overseeing pris<>n and jail conditions or acting_tc right specific constitutional or legal wrongs in particular cases. Nor are we talking about a flat ban on
consent decrees.
Rather, we are talking about the desperate need for a reversal of the "hands-on"
doctrine as followed by federal judges such as Judge Shapiro in the Philadelphia
case, Judge Justice in the Texas case, Judge Muec:Xe in Arizona and many other
irresponsible federal judltes who have given new meaning to the tei:m "imperial judiciary." We are talking afiout limiting government by consent decree in the intettSts
of restoring government by conaenl of tM gorJemed..
Judge Sh'lpiro and her ultra-activist brethren have, in effect, substituted the
ACLU's prisoners' righta wish list for the Bill of Righta. Time and egain, they have
in~"".ened ~ ~eeping !'ays tha.t ~est only the m_oet casu.al co_ncern for the constituuonal limits of then- own authonty, the bloody unpact of pnson caps and revoMng-door justice on public safety, the necessitiee of mstitutional order, and the
stresses on the public purse. They have arbitnrily read into public law and correctional practice an expansive definition of prisoners' rights, and they have behaved
as if the protection of prisoners' rights thus defined was the sole value at stake in
public decisions governing the sentencing process. Not only have they behavPd as
legislators rather than as judi!es. but they have behaved as bad legisl.atora who elevate one set of desirable pubilc ends (in this case, prisoners' righta) above all else.
These judge-legWators neither weigh competing values nor make necessary compromises and trade--0ffs.
In sum, while there is a proper role for the feeler&! courts in overseeing prison
and jail conditions, Congress must act to check and balance Judge Shapiro and
other practitioners of the hands-On doctrine for whom maintaining public safety, respecting victims rights, preserving institutional order, and resaairung public spending are peripheral concerns.
As I noted in my testimony on the 27th, a huge fraction of the financial costs of
institutional corrections is now the direct result of federal court orders and decisions. There would appear to be no end to it. For example, to comply with Judge
Muecke's latest ideas about how to stock prison libraries would cost Arizona taxpayers in excess of $2.5 million, plus another $L6 million a year for 14 new librarums and 60 new corrections officeni to monitor inmates as they move back and forth
to the library at least 10 hOUl"ll each week. Likewise, there would appear to be no
end to the institutional disorders caused by irresponsible interventions on the Te:ms
model, whe:-e scores of inmates were murdered as Judge Justice's sweeping orders
were rammed into effect.
But the biggest issue for me, and undoubtedly for most Americana, is public st.fety. As I tried to suggest in my te@timony on the 2~ th, the statistical data are overwhelming. But the bare statistics do not tell the whole story. Let every Member of
Coi:i;ress look into the eyes of Pbiladelphia Detective Patrick Boyle, whose son, a
rookie cop, was murdered in cold-blood by a criminal out because of Judge Shapiro's
orders. It's painfully clear that Congress can and should act to step this judicial
madness.
QW!stion 2. Are there any circumstBncee in which a release order is the app~
priate response to prison conditions? What about inmate caps? What alternative
remedies are available for overcrowding?
Answer 2. As I attempted to ~in my teetimony on the 27th, there is absolutely no empirical basis to the
·
about prison "overcrowding" made by antiincarceration activists and many federal judges. As prison population denaitiee increase, life behind bars grows less comfortable, and greater stresses are placed on
corrections administrators, especially at the line level. But there is no constitutio~
right to comfortable prisons or jaila, and there are countless cases of prisons _m
which populations have soared without producing an-, significant ill effects on 10mates and staff. Naturally, many corrections commiamonera and bureaucrats prefer
smaller populations and b~ per inmate budgets (which, for all practical purposes, jg what court-imposed cape and related ord"ers produce) to bigger pop~tions
an:! smeller per inmate budgets. And, of c:oune, for the ACLU and other anti-mcar-
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4.

11pon lnt1111H

'·

D. s11111 or •••1....,,.nl (&.rnon<ll po~od)
I. P•rt•l ..d tr1qwncr ot ecc .. n11:

Hallm111d r111 (ptr 100 popul1llun) of ht111ni:11

..

Jrwn1w1' ptn:•IY1d d1naer of blln1:

6.

klll•d or lnjv11d
b. punched ot 1111ul1ed
Proportion
of lnm1111 who uy lhty hn• bun
1.
phy•lc•llr iuiulled by tnothtr lnm111 In 1 6·monlh

e.

s11mn1 ,.i;qvocy
I. Proponlon of Iliff and lnm11.. who 'HI lhtrt .,.
1nmi1h 111rt 10 prOYldt for 11f111 of lnm11t1:

Doy I 0¥tnln& I Nlahc
2. ProporUon of 111n who feel lhen 111cnouJh1&1n to

porlod

I. Proportion or lnm•IH who aay lhey hlVO been

provide lot 1helr own 11fely:
Day I Bv1n1n1 I Nl&he

phyalully w1.1l1cd by 1urr In 1. 6-mooth per1nd
Dl1clplln1 rtpotll IMI /,.volvtd ft11t1l111 or dJJOt1lt,

9.

""'"Hr and rate p1r topito·d

Dimension l: Order ("kttp lhtm In llne")

JO. Sll"IJfcottl l1ttiJ1"11 l11volvl"I '""'"'' lttjur-,, ,..,,,.b,,
oltd ra11 pit caplta·d

A. lrm11e ml1cond\K1 (6·momh pulod)
I. Pt"'ttl••d (r.<Jutncy of phy1k1I toru by lnmtlH

D. Slltt 11re1y (6·month period)
I. Rallna of how the builJlna de1l1n 1frec11 •tafr 1arc:1y
2. Pc:rcel•cd danatr to male stafr

•aaln11 uaff
2. Pcfl'dved ICCl'fil)' or Inmate pcnonal propc.ny
J. Proportion ot 1nm11u who repon be Ina punJlhed
In the 1111 6 mnntht:

J. Perceived d1n1er 10 rcmale Iliff
4. Ralin1 or how of'ten lnmatH Ute rhylical force

'·
6.

111lnua1atr
Perceived likelihood lhal 1 •llff member would be

~.

c.

asuulted

of d·mo1uh populotlon

Proportion ol 1llfr who uy they have been 11aaul1ed
by 1n Ir.male In 1 6-monlh period

..

J.

:::r:;

frequency

6.

Repom per IM111e

•mons thole wrluen up
°' l11t;ll#fllt"I

Sltniftcant l1ttldt1111o/4l11Wbo#tct

o(

Inmate pouc:ulon of

e.

s1.rru.. oflon:e (6-month period)
I. Pc:n:elved treque:nc7 lhal 1..R' have u1ed force
.111IMl lnma1C1 0.,., • 6-tftorMh period
1, Si111iftcont ltteld•"~ In wldtlifant WAI Miff,
1111mkr and rate i'«' caplta·6
J. Si111iftcon1 incidc"n ln wlilcli ,,,,,.aant wOJ "''"·

,.,.,,,N, ond '"" IH' capfM-6

weapon& In Uvlna quanen

Perceived control

l.

Aver111c number Qf d.171 M lnmacc w111crioutl)' Ill
enough thal medic1I help w11 needed but did
10

'·

Si1"'.ft<ant lndd1,.11 lttvolt1l111 Jki<idt ott1tr1plJ fH
111/·l".}wry, nwnNr alt41 tatt fH' <opi112·6
Si1n1Jfcont lncld•n1' rcq11iT"11 "'" oi'd o' llf/l,,nory
viJil, n11mbcr altd 11111 /H' «lpilo·6

1. Acrecmena Ible a11ff tnow whit aoca on amoa&

"°'

101ickc1ll

hun1te•

Aarcement lhal ataff have uvah1 and punlahfd the
"reaJ troubk:mU.m"
3, Pcn:eptlons of bow much conuol lnm.lu have over
other Jnna11e1: Day I Evcnln1 I Nl&hl
<t. Perccptlo"' o( how much conuol llan hlYc over
JM111e1: DI)' I ll•tnin& I Nlaht
o. Suk:tnest o( enforcemenc (6-monlh period)
I. rropNllOft of dllclpliM
11ta1 wu1;
a. Dlunllud
b. G"'i'l' of • ...it. Ollilr, of a lff4/M uporl
2.
o/MlN>t rtporl c01tvicllo1U 1.\a1 rt<1lvtd

"P'H''
"IH"'

''°J>O'"°"

OIMCdOllOf:

o. W•nl"l'"IWllNINl
b. J·IOu.tta1-rio/dof1
<. 1'·10 ..,,,. lto•no/d•'1
d. 2J·JO ..,,. ,,••,, ofdoty

•.•· Lo11
5•1"'""'"
°""
of 1oodtlm• onl1

I. l'roJMAllon o( lnm11e1 who uaed medical taciUUe1
other ll11n for 1mer1•nc1 problem•
a. Prnponlon ol lhote who used &hi fKiliUn who
tc:ll 1he problem w11 properly IU.en care ot
2. Propalion of Inmate• *ho reponed htvlna hid
emc11enc1medlc1t1ruunen1
a. Propon:lon of lhot• who 11cefved emct ainc-,
mtdic1I tl'H(mcnl wha (tU lhlC II wH adequalc:ly
hand ltd
J. Clinical conlafll, 10101 ond '"" ,.,, topil•·d
d.

&.

t. Sct"I•""" and Ion o/ 1oodll1H
AH,•I' """'""' o/ 1oodrll111ddy110.t." •wo1
Awrot•
o/doy1 IO bl l~ltl '"
o/M4}or rtpt;ll IMClt'OIU
o. S.Upcnd1d "' cOMntill~• ''"'''
b. lrfodf/ltd by wardl11

''°'°'"°"

O. llullh carc delivered (6·mon1b period)

1.

•1MCllOllO/:

1U1MNr

$.

4.
S.

J. ProporlltM o/M4JM "'"'' COllVlttlOIU 11wi111t1iv1d

'*'"'"'iOll

Dlmlmlaa 41 Cert ("bep them ht1Uh)'")
A Suen Ind lllneH (6·monlh pe:rlod)
1- IMlllt lllfH teaM: avcuae or 9 ilcm1 1tpordn1
rreliftt• otmenlll, phyakal, •Ml erno&lun.al suain

l

OJ,,,.,..,,;.,.

Dl1dpllH r1po,u. '"'"' tMWI '"'' ,.,, t•p/M-d

to riot, 11wnbtr oltll '"'' pu taplto-4

Danac:rousncu ut lnmatn
1. PropOrtlon of lnma&cs perceived 10 bo utrcmely
danprou•
2. Proportion of lnm11e1percelvW10 be aomewh11

4.
J.
d.

w!th a leuer aanclion

Nornbtr of tnmo1t1 ""''"" wp.

and ratt ptr caplld·d

3.

wl1h1m1]«1111e1ioft

I.
b.

7. Si111lftcont lncldtnll lnvohl"I Jlafflnju,-,, numN'

c.

.,;;!

Hou1ln1 umu I DlnJna lfaJI I Work l'.nvlronmen1
~1rcclvcd occvmnct In hou1ln1 unll• ur ctu11tr lhlt
could fud a fltt

2.

lnmtta hat bun PHllUrtd ror Ml

Aver•at m1mberofd.ly1 an""'"" waa 111 or mJUrtll

Sid tolb, ni.mblr

and,.,. IH' tap/111-6

M1d1tol oppoln1m11111, """'"' ond '"" IH' cop110-6
and TB 11111. ,...,,...,, ond ,.,.,, ,.,, toplto·d
lat; tlppollllM•"ll, ,..,,,.,,., ONJ ,.,, ,., tOp"o-d
Ml1e1ll111110MJ cllnlt "rlilu. 11&MtHr 01U1
coplra.f
Pliyil~U

'°'' ,,,

C. Oen11I care (6·monlh petiod)

I.

Propottlon o( lnm•IH •bo received dental &rw1tmen1
Propoc1lon of thole recelvlna de111al u111me:n1
Who fell ii Wll adtqutleJ)' handled

a.

2. Dc,.1ol YIJ1t1, """"N' o#UI '"'' ,_., copito·d
O. CounacJlna (6-monlh period)
I. The •kohol and Wu& counseUna aerwk:et hne been

u1isf1dory (•&reeldt11,rce)

2. 01htr C()ijn&ellna acrvke.1 hnt been .111i1fac1ttry
(11reeldl11gree)

.....

U>
(,)

•

J. l'lllpOl\loft ot 1nm1111 who '"""'1 havlfta

pardclpllOd In

'°"" kind ot co..Mllna;

b. Wot\ ...i lnduMl7 ln•ol••mc'" ( & . - pe11odl
I. l11Wll~"''"' hi prl1•11 lltill.11q, WOtl ,,~.,,,

°'o, ""''"'"°""'}obi:
Prof'O'lhHt o/pop11lo1lo1t 1ll1lbl1

L DnlalaJcoholCOll-llfta

~,)'f'!!:!:: '°"*' ,.,,, ff' c-,NM /ot I "''"''"

4.

6. l'rofHH11"1t WIK4111f
Amortf 1/11lbl1 IMIOlll, r~porliOlf l11Wl/v1d Ill.
•. P1l1011 l1tdMJl'1
b. Wor41tl1•11
c. IMllt"tloMI job1
J. Av1ro11 worA lioMtl ptr w11k
'"'ployld
l.

N-'fif'°"'"''"°"''"''°"'°"''"''""
'"'°"',.
"''"""°'"'I•

J.

I. ,.,.,.,,,.. o{INMll• wlto
IM
Jolio"1i•1 ,,.,,_,,
a. f1ycltMU'tv1dlMrlc,· '"''""'' 1ttll11a1tc1
b.

7.

......

Eat~1,,..,., tut4 pr1·t1l10J1 cowu1ll111

1'11cllM1rlc WllU (owr o
01t11 ra11 pn eaplltl-6

e.

'""'°"'" PfrloJJ, ,.,.,.btr

Stalllfta for pn>1nn11 ond 1Crvlu1
/, N11Mbtrofpro1r111A
tkllury11o/J(ITE):

"'"°"'

C.

'"""''"
Wort and lnduslty enluallon (6-mondl peflod)
I. 1l\C wOJk uainlna pro11•m has bten 111id.c:lot)'
<•1rectdl111rce)

1. Hoe lht vocaUonal &r1ln'n1 'ourtH provided 1tU11

°'"""'"

•·
b.

NHK•tU11klMI

d.

TOTAL

.. ,.,,_,,,,_,,,.,
UwcadOlf/WOlk

J.

of'""'°'''

l. Nlllflblf
(owrt111 "1'11 ff•iM111
,.,..1od.., ,., fTI '""

,.,,,14o ,. ,,.,,,,,., .,

untlc11:
a. ,,, 111f!dk0l cllltlclolt

6. p., 11lt1ColloNworA: •w/I
t. 1'1r pqcJaolol"llCCNNlkw
d. l'lr toMI /WOl"Jlft/llf'ricl Ila/I
J. PtOf'°"' 1trvkfl dlllvtry llO/f.tU a propor1ion

°'

o/ttwl1'4

lh111111 u11ful7
P•tc•ived lmpon•nc• ot leamln1 lM
lnfCNmttJon presen1ed In clus
b. Pttcthtd undcmandla1 ol 0.. JnionnaUoG
pnMnled In clu1
Orl1W1llClfl 1/uJ1 l11110lv1d fHobltffll wit.Ii worJ,

a.

en

"""""'' """ ,.,, I"' i:or10·6
D. Educ11lon and 11ajnln1 lnvl)JvetNnt (6-moetll period)
I. Proportion of lna11•" who upon ""''"' ponklpeled
In IOfnt cctucalioaal PfoStlm
1. Pducaclon.I
b. Soc:lal cducallon'pn:·rekue 1klJl1
1. Enroll,,.,,., IJt 1ducallM tw l'OCOllONJ/ trGitW&t
chu111:

f'rOJHNllOlt o/,,,,,tllolion 1ll11bl1
b. l'roponl0tt 111rol/1d
J. Amo1111/11/b/1 INMlll, proportitM involrtd 1111lu
fallo-.ln11"0110,,11:
a. AdMlt IHuic 1ducaliott
b. SuottduTy tduca1U>n
o.

pa....1oa ~' Adhll7 ("k•p Iha'" ~..7")

A. Otnerll

I. Jma1tc1 uauaJI)' hlvt

thin&• 10 do IO Ucp &hem bul)'

fl'r110tt1

'°'"''
v..-,,.w..,"*''"

c.
1d#aUlotl
tL
4. Awra,1 cMu ltow1 p1r wH MIMI 14ol1
U. ~

....

<O

or t'OCOIUMol 1rout1111

"°''°""

••-lion(........,

B. 114uc&llcG Md lrllalnl
period)
1. Tbe ,.,.,.1 tdvc•UOD proanm hu bMn 1alldaclCM)'

<•&ralldtua,..>

2. 11.1.. lht 1<1demlc ........ provided ... "" 1klll1l
L Pmolvtd undonl&ndlna ol lho lnlorm11lon
pttMnaed ia CJ111
b. ,.,..,.... lmponan<e ol lht lnlorm•llca
pmenlldlnclua
P. R-(6.-pariod)
I. RICJMlloaallCIJ•illu 1nllll1r1C10ry
,.....,dilqM)

2. lllllftaolllow_,,_ ...........,,1<lllllt1111
uacd
J, Rlllfta of how lamllll IN UMbll IO UH lho
......llorull'lclll....

8. lJmilcd \UC o( force (6-monlh period)
I. Slaff UM force only '*hen necttur)' (1prldl111r11e)
l. Pt~clved frequency wJth which staff h•"• used
force 11ainSl 1nma1u
/
J. Si1nlficant i11citkn11 in wlticlt jorc1 wo.i MHd.
nttmff, •ltd r•ll I"' capil4·6
f, SitntJlc411t inc14#nl1111 wit/Cit "JlrOllUI WI" WI~•.
11111ttbtr a11d rlJll ptr capito·d
C. Uncvaucc ¥olumc (6-monlh period)
I. Proponlon o( 1t1ff reportln& havln& I arlcunc:c nlcd
•11lns1 them In 1111 6 rnon1h1
l. Propcwlion of Inmates who reported OUn&
• 1rievanca •11ln11 111tf or m1na1cmcn1
J. /M10l1Jftll1111rl111GttC11, nwmkr ond propor1lo11
o/6-mo111.li pop11lollo11
'· a,11vo11e11/fl1d, lolol """ '"" ,,, corllo-6
J. N111r1H' o/ 1rloottc11 di11~ttll at '1tdlvltbulJ 11~
o. fl'rol'O'llOll o/ oil l'llWUICll
h. Ra11 ptr coplto-d
0, The lritVlnct ptOCIH {6°monlh period)

Q, . .II..... Nrvlcll ( 6 . - period)

1. a.11,1ou1Mrvlctl11... -

•9

.....,.....,

(1......dllll•'H)
2. Aailq of bow of'Mi• uwna1e1 atllnd nillalou1 tervk11

01... aa1oa '' 1..11.. C"d• 1ir11r1n
A. SlaflfllmNI
I. Que1Uoaa on upecu ot s11rr faJmai1
(11....dl1tp1)
L Slllr ltl
know what 11 ta;aecied ol lhem
b. Slafl 111 r111 ond honell
c. IM\a&e1 Ill written up whboul c1u11
2. Slltr 11'1 10o 1avolYt1d In lhllt own lnlet111ls to c:are

lNnal••

. - ....... - ,.......db .....)

J. Pcrttl¥td crr1cd¥1ntll or lha arievance procedurt
l. Perceived blnentt or the 1rkiv1nc1 procedure
J. Pcrco1¥ed etrec1 or srlevance proc:edu11 on the
qualllyolllfe

<4. Proponlon of lnm111 1rtevtn1s who report lheJr
&rle¥tnce w11 11ken c1re of:
1. Complelely
b. P1r1ially
3.

c. No<c11ll
Propor1Jon of inmalet who did no1 nit a 1r1evance,
who c:lte lhe followina ruson1:
1. The)' ne¥er hid In)' majot compl1ln1
b. The problem wa1 solved lnf0tm1lly
c. The)' chou&hl 11 would te usclcu
d. They were afraid of ne11ll¥• consequences
e. Ocher rusona

Pruon1 .51

..

,.

~6. Proportloa ofoll 1rl1Vdlfc1J 1M1 Wlfl app1al1d

lllmtntlon 71 CondlUont ("without undue turferln&")

: & The dlKlpllno prom• (6-monlh period)
~
J. ProponJon or lnmatoa rcceMn1 1 major aanc1ion

A. Oeneral
1. The admlnlatution 11 dolna IU be1t 10 provide &ood
llvin& condlllon1 (l&rteidl111ree)
a. Crowdin1 (6·mOnlh period)
I. Av1ra11 ffJld1nl popMlal{on aJ p1rc1nto11

who ftll lt wu a fair punl1hment

Z. ProportJoa ol lnmatoa receivlna a leuer tanction
who (111 JI w11 1 (air punhhmtnl
J. Pcn:epllon of how many mulmum &ccurlty lnm11c1
rully belon1 lhcr<
4. Proportion a/ dlJdpllnt 111Jlty vtrdicu 11tar wtrt

o/copacl~

2.

Proportion o/6·montlt Pfrlod In wltlch capocuy
wOJ uc11dtd
J. A111ra11 number of sq.ft. ptr in1tta11 In ltoJUU.1 ultit1
4. Perceived occurrence crowdina In I.he houllna
unH1
,S, Perceived occurrence of crowdin1 ouulda lhe
hou1lna unlu

dPPfO/td

or

o. Minor rtporlJ
b.

Major rtpom

J. Proportion of major rtp<NI sanctions
"· S11SJHnd1J di commlll11 ,,..,,,
b. Modi/ltd by word,.

C. Social dcn1l1y and privacy

f. Lca•I rnource1andlc11l1cce11 (6-month period)
I. Proportion or Jrunate1 who have used the law library
2. Proponlon ol lnm1te1 who tcol lhe law library bu

Propord0tt of inmafls wllo w1r1coff/lntd111:
a. Si111t1.occwpancy unlt1of60 1q. jt. "'
b. M111tlpl1·occwponcy MttiU wltli 60 sq. ft."'"""'

J.

'"°''

1uppUed adequate JnfonnatJon

J. Propon:lon of lnm1le1 who feel the law Ubcary bu
nol 1uppUed adequate Jnfonnatlon.
·
Orl1vuc11 tluu hwolvtd 11101111ourc1s or occtJs,

6fJ Jf. ft. /Hf INllOll
2. Perceived amount or privacy thin the lleepln1 uea
l. Perceived amounl or privacy In lhe shower and 1ollc1

numhr and ralt P" cop/10·6

11ea

CJ. lu1Uce delayed (6-monlh period)
J.

t\v1ro11 nwnbuo/ days from tht dat1 o/tht
dUciplint flport until th1 h1arint

Prq/X}rtion o/rninor "Porll wi11t J.,arin11 htyond
7-davll1ttlt
J, FrO:,. dafl o/trl1vane1 "port tullil r1so/v1d
by 1rl1winc1 o/flC1r:
a. Av1ra11 nwmbtr of days
b. Proportion lnyond 10 day1
4. From da11o/1ricvanc1 "port wntil rtsolution
opprov1d by wartkn:
2.

a.

A111ro11 nwnblr of days

'1.

ProptNtion IJcyand 27 days

d.

IMIOlfl />ff

1.

/MUJ1t1 IH' t1UWslon

t1l1plton1

2. Grl1'IOllc11 llbottt mabtl1nonc1, nwmbtr and ra11
J11tCaplta-6

f. Stnloaolon (6·monlll period)
I. Perceived occurcnct1 or lnaccll, rodcnta. or din
In lhe houaln1 vnlu
2. Perceived occun.nce or lnaccll, rodcnta, or dirt
In the dlnln1 ball
3. Perceived occuronce or a bad cxlor or - air
circ:ula1ion In lhc hou1ln1 uniu

O. Nolaa (6·monlh period)
J, Pcrc1lvod nol11 level in lho cvenln1 houn
2. Pan:elved nolaa level In IN 1le1pln1 houn
H. Pood (6-monlh period)
I. Qualhy nr rood 11 lhl ln&rhu~on

2, Vat1t17 of llwo food 11 IN ln11l1U1lon
J, Propcttlon or lnmatea who r111 1nou1h loocl
la 11Ntd tor lhl main couna
4. Proportion or lnma\U who fHl lht app1ar1nc1
of the rood la appoalln1
j,

I,

Ori•~''"'''" l1111ol11l111 /OfHJ complal11t1, '"""""
and rolf ptr cqll•·d

Comml11ary (6·monlll period)
I. 1be1111 an ldcqu111 commlull')' sclcc1lon
(a1rH/dl111r11)

i, Proponion of Jnma11t who rtportcd:
a.

No efT'Olt In lhllr comml1111J 1ccoun1

b. l!non 1h11 wire corncted
c. &rora lhtl w111 no& conutcd

I.

Vlli111lon (6·monlh perlod)
I. Propcttlon or lnma111 who nnd II bud lo anan11
YlalU wllh family and rrltndl

JH''"""'"
Mwltlpl1·ocet1pancy .,,u,, wi11' l1u ''""'

c.

4.

O. lnicmal freedom or movement
I. Perceived rreedom or movement for lnma1e1:
Day I Evenina I Nl&hl
2. Proporlion of inmot1J who w1r1 (on/fn1d IO howJln1
unJIJ/or O'llf JO hollfl JHtday

£.

fa~ilille1

J.

and maintenance (6--monlh period)
vs. COll'llllllllCll In Jivlnt OtlOI

R11Uf1111J

lnmat1s pu showlf
lnma111 ptr sln.t
lnmalcs P" 10U1t

b.
c.

2. Proponlon or lnmalll rtportln1 lamlly and lrienda
who nnd It hlnl lo anan11 vi1i11
J. Avena• numberol vlallOn rtponed byiM1a1&1
4. Ralina of 1he quality of vlalll
S. Perceived occurence of IOO many people In lhe
vl1Uln1 ma
6. R11in1of1\0• often 1111 hard IO talk 10 a vtsllor
beCIUH ·~r noita ln the Yilllln1 Ina

Proportion of lnm1111 who 1..1&he vl1Jlln1 room
hu enou1h ruml&uro
I. Proponlon ol lnmaiea who feel the vl1ilin1 room
hu 1nou1h vendln1 machlnca
7.

9. Grl1vonc11 IAHIMI mlra1/"" oNI 1Roll prob11M1,

"'"""'""" "'" ,., ..,,,..d

K. Communlry ac:<eaa (6-montb period)
I. fwiof,1lu, """'"' oNI ,,,. ,., upl10-6

DIDltNlon 11 Mana11men1 ("u 1lllclanll7 u poalbla")

A. lob 1111aru11on (6·mOOlll ptriod)
I. lnalhu1lon 11lltfactlon India: 1wt1,.1C'°'i J Ii.ma
a&pttaaln1 po1IU" IHlln11 towanl llwo ln111..11on
2. f'ro9otllon or 11111 who rtjlON<I n11n1 a'"'''""
•11ln11 manaa•mtftl

3. Proponlon of 11111 who bavt not nlod a 1rlava0<1,
who cl11 llwo rollowln1 rtuon:
a. Never had a m•Jor complaint
b. Problem waa &aUn Catt of Informally

••le••

c.
d,

Thou1h1 II would bt
Afraid of nc11&.1v1 con1equenc11

•·

OlherNuon

D. S11111 anJ bum·oul
I. Job 1tr111 lndea: 1veraa1 ac:ro11 S J&ems re1anlina
how often 11a(f uperitnct 111t11 on &he job
:Z. HanJcnin1·1ow1N·tnm1tc1 Jndu: 011111 acroa1
J ilen111t111din1 how oflen 11af1 reel lndlrl11tnt
or hanh luw•rd in1n1111
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'I'ExAs DEl'ART:l.'Em' OF CRIMIHAL JusnCE,
!lUllUviJk, T.\'.; July 31, 1995.
Hon. ORRIN HATCH,

U.S. SaiaU,
Ruuell Senate Office Building,
Wcu/iin8fon, DC.
DEAR SENATOR HATCH: I would lib to take this opportunity to thank you for inviting me to testify before the Senate Judidaiy Cam.mitt. on behalf of the Ameriean <A>rrectioaal Asaodation. 'Ibe hearing, I believe, ~ a number o( critical
issues that the nation's state prisons face in their efforts to IDcarcerate violent offenders and provide for truth-in-.enteDdng.
As you
the Texas Deparlment c:L Criminal Justice CTDCJ) baa been working
diligently with the Texas Legislatuns emir the pas! f'ew years to provide tougher
-oenJtlties for thoee who commit violent crimes, and Texaa continues to be in the
l'orefront of states imposing the longeet eentencee and requiring the longest time
served for violent c:riminala. We haw a1110 led the nation in creating the pd.ton capacity Dece88&J'Y to enfon:e our lawa.
We in Texas app~te the work of the Senate Judici.uy Committee under your
leadership in adareesing the critical areas of violent crime, truth-in-eentencing. vicoC prison OfflQOWding.
tim.I riRht, and relief from civil actions in Tiwilt you, again, for the opportunity to abare my views with the Committee. If
I can ever be of any U8istance to you or ,our staff in these important areas, pleue
do not hesitate to ciill.
Sincerely,

mow,

PAULS. KENYoN, M.D., P.C.,
BoAJiD CEJmFIED OlmJOPEOIC SullcERY,
Jaclaon, Ml, July 17, 1995.
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Senator SPENCER ABRAHAM.
U.S. Senate,
Waahington. DC.

DEAR SiraicE, First I would like to thanlt you for serving Michigan aa our first
Republican Senator in many yura. I appreciate your hard work and !ltand behind
you aa you try to reform w~
Spence, aa a member of the &mate Judiciary Committee I want to discuss a j>roblem that I believe is going to destroy this country. Thia haa to do with the abases
of power occurring on the Federal bench.. I be1ie9e that within 20 or 30 .ream this
country ia go. to Ii~~~ iteelf' out oC eristenc:e. I believe that this ia of the 1ltmollt
importance
some ·
needs to be done about eomehow cuzbing the power aC
the demagogues that currently pass as Federal judges. I beline that the Federal
court system in this country, again, is going to lead to our ruin.. We need to change
it, and we need to ~it noUJ/
One way that I dinctly eee ~ abu8M bu to do with litigation oC the inmates
in the State or Michigan. Local, state and Cederal ~ areDeing wasted to comply with Federal iajunctiona and DUJDm'llUS Criwloua lawauit. that are filed in Fedeial court by inmates. I am currently inwlTed in four of them.. I will describe them
to you aa follows=
The first haa to do with a convicted child molester who waa trying to escape and waa ahot and had retained peJleta in his ankle. I oft"ered to remove
them. He refused to sign the aurgical coment and is now IUillg me in Federal court becaU11e or all EiOith Ainencfment ..Mation for cruel and unusual
punishment because I ~ to tnet him. Thia is ridic:aloaal U.S. Manhala
have had to come to my office to llel"ft ~ Numerous precious reeources have been wasted, and the Fedenl jUdges haw allowed this to COlltinue. I anticipate thia Cllll8 &Uc to trial, .pin. 'WUtlng my time, the
state's time and Federal ~ bebe thi.B is finally-thrown out. Thia
needs to be changed, and~ - 1 have another inmate who 18 llUitig me &or a similar lituation. Thia inmate was going to eee me in my clinic & a new problem but waa eo unruly
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In the waitina room that he had to be removed by l\l&1'ds. Again, he is
suing me for W1ure to treat.
Ariother inmate la suing me became I would not do an elective operation
such as a knee replacement becauae I did not feel that this man wanted
to get any better. Again, I am being sued 1-auae I did not perform elective
surgel'! OD &

inmate.

Another inmate is llUing me for a problem that I PBWr even evaluated
him for. He had a A-C '8par&tion In liia ehoulder which ia normally treated
by doing nothing. He wu .-n eleewhere and the thoiuht was entertained
ol poesibly doinjt an e1ec:tive surgical procedure which l would totally disagree with. Agafu. I am being sued for failure to treat.
None of theee lnmatee currentb have lawyer& They are all doing these lawsuitd
on their own and going through die Federal courta. Tlie judges In the .Federal courts
are allowing theee to pass thrOugh and, apin, are ca~ great expense to the local
and state government& and the federal taxpayers. These are clogging the Federal
court. and this needs to be chanl!fld. The least that I think that we should be able
to do ia to disallow inmatee to me these ridiculous, frivolous lawsuits. If they do,
we should at least ~ them to put up $500-$1,000 to cover the ridiculous courts
coeta. If we do not, we are going to Ii tigate oureelvee out of existence.
I am a1ao very much diilmajed by the activist positions that the federal judges
take. Currently the citizens of Midiigan do not even run the prison B.f&tem. It ia
being :ur l;y Juda Enaling out of Xalamazoo who has direct authority to pull
moDeT ou·• of the -State of 1ilichigan coffers to fund hia pet projects for prisoners.
This 18 absolutely ridiculous and needs to stop.
Again, I have a ,aung child and you have two young daughters. If we do not make
changee in the federal court ByBteme to patrol these alniaea of pc:>wer by federal
judges, I don't believe that we are going to have much of a country left for our children. You are on the Senate Judiciary Committee and I would appreciate your moving the Judiciary In this direction 80 that ~ changes could be made. I think
CrOm a political Standpoint for Republicans that this ia a win-win situation. I would
be more than willing to testify ~~a:n, Senate committee regarding these abuses
of power and of the court ll)'&tem
• y by inmatee.
I anxioualy await your reply. I thlnk that this is one of the core issues for Republicana and citizens of this country because if the changes aren't made, I don't see
much of a future for us.
Sincerely,
PAULS. KENYON, M.D.
PREPARED STATEMENT OF Tiil: AMERICAN BAR AssoclATION

On February 10, tha Howie of Representatives approved the "Stop Turning Out
Prisoners Act" ("S.T.0.P. ") (H.R. 6671 '!'itle Ill), an Act whose apparent purpose is,
and clear effect would be, to curl> aQUlt and juvenile inmates' a6ility to obtain redreas for the violation of their constitutional rights. This Act was rushed through
the House of Representatives, with virtually no Oiscusaion of its unconstitutionality,
the burdens it Would place on the federal courts, and the adverse, and potentially
diaastroll8, effects the Act would have on the already difficult job correctional officials face in ~ this nation's adult and juvenile COZTectional facilitiee.
The "Stop.~ Ot.-t Prisoners Act" has now been Introduced in the Senate (S.
400). Set forth beloW is an analysis prepared by the American Bar Association of
thecmons of the Act and just 110D1e of the maDf problems with the Act. Because
of
many problems the American Bar Aaeociation 11rges the members of the
Senate to vote against S.T.O.P. At the same time, the ABA recommends that Congress provide for the appointment of a broad-baaed task force to study the subject
of inmate litigation and provide recommendations to Congress about steps that can
be taken to minimize tha burdens on courts and correctional officials of mmate liti·
gation while ~ that conditions of confinement in correctional facilities are
constitutional and tliat the constitutional right of adult and juvenile inmates to
have meanindul accesa to the courta is i>reserVed.
L &ctiot!. ~626(a): Thia aection of S.T.O.P. tilaces a number of limitations on the
prospective relief that may be granted In a civil-rights suit challe!liing the conditions of confinement in an adult or juvenile correctional facility. SUbeection (aXl)
J!rovides that the relief ia to be strictly limited to what is "neces8ary" to remedy the
illegal conditions of confinement. SUliiiection CaX2> furthermore eroluoits federal
courta from reducing or limiting the Inmate population in a c:orrec:tional facility unless crowding is the "primary cause• of the unconstitutic.nal conditions of confinement and no other relief can remedy thoee unconstitutional conditions•

.
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One of the clliel problems with §3626(&} la that it ignoree the reality that moet
mejor clam-action suit. contestina the CODditiona of coaflnement in adult and juvenile correctional facilities are re.ihed ~ a ,,...._. When government offi.
c:ial&. recognUe that • court will moet likel;ir find coaditiom of CllllfiMmeDt in the
correctional facility to be UDCODlltitudona they ,_...n,. decide that it la in the
beat interests of the people of the state or locality to enter into an agreement to
remedy the UDCOJllltitutioDal conditiom of cxmfi"""M'llt
The ironic ~t of §3626(a) la that the federal gvvernmeut.- by legislative fiat,
will be preventing states &om ratamnc litfcation in a - Y which the states have
concluded is in their beat intereeta. Often. 9'ben attempting to Nmedy unconstitutional conditions of coafinement, etatee will agree to tab lltepe w4icb are a reaeonable and effective means of remedying the problem and yet technically not "necessary" within the meaning of § 3626{&)~
·
For eumple, 888Ume that inmates bring a· c:ivil-righta wit becauae large numbers
of priaon inmates in a muimUJIHKUrity pri8on are being beaten, raped, and even
killed by their cellmates. The Supreme CoUrt bu made it quite clear that the Constitution does not generally maDdate llingle c:elliD£ See, e.g., Rlux!.~ v. c~
452 U.S. 337 (1981). State offidabl ~ to iM 1JDCODStitution61 conditions aL
confinement might, however, decide th&t the 6eet - y to remedy the problem ol inmate violence is by ll1ngle celling imnatea. Such llirigle ce1!inf ~t not be "necessary; u required by §3626(a), to c:ure the COMtitutional violation, since priaon
officials could take other steps to c:mb imnate -riolence, llUCh u ~·
· the number of staff members monitoring inmates in 1heir cell& Yet the single
· al inmatee would certainly be a rea80nebJe - y ~remedying the unconatituti
conditions of confinement 11revailing at the pri--. S. American Correctional A.saoc:ia·
tion, Standarda for Adult ConectiDnal Inatihdiona. Standard 3-4128 (3d ed. 1990)
(single cells required In muimum-eec:urity pril!lona).
section 3626laX2) similarly tiee the b8niha aC state and local officials u well u
judges. This subeection prevents a court l'ronD placing a population cap on a priaon
or priaon system unleas no other :relief will redrMa tlie renstitutional violations
cauSed by oven:rowdlnir. This requfrement ..nu, however, rarely, if ever, be met
since the construction ol new ~ can, at i-st for a limited period of time, alleviate crowding and it. advenie effects. The praCtical efl'ect of §3626(aX2) would therefore often be to require states to build new priaons to alleviate unconstitutional
crowding, even when ofticiala would prefer to crowding by placing a cap on the
priaon population and developing coisHff'ecti"9 community-based sanctions for the
puniahment of the many non'Violent offimdem ~ incarceration is not necessary
to protect the public's lllfety.
Section 3626(a) not only rep~ta an unprecedented encroachment on the prerogative of state and local ~ to enter into agreements to remedy constitutional violations, but it wilf also impoee added. burdens on already overburdened federal courts. Because of § 3626(a), CIOUl'ttl will no longer be able to simply enforce a
settlement agreement that the parties haw decided is in everyone's best interests
to enter into. Instead, courta will have to hold lengthy hearings to determine whether the agreed-upon relief ia indeed --.ry.• "D8n'owly drawn,• and the "least intrusive iiieans" of remedying the constitutional violation. And ai- the neceesit,Y of
the relief ordered depends on the nature ancl scope al the constitutional violations
in question, courts will have to hold what are in etfect full-ecale trials to ensure that
the relief conforms to the requirements at §3626(a). The incentive to aett1e conditions-of-confinement cues and the advantages at doing 80 will then be lollt..
2. Section 3626(b): Section 3626(b) p1'IJ!idea for the autoniatic termination or the
proepective relief granted in conditioJie.ol.-nfinement - . Subsection ChXl) providee that such relief will automatically end two years after the date a court foUnd
conditions in a cornetional facility to be UDC01:18titutional or two years after the enactment of S.T.O.P., whichever ia the latest da.te. The critical flaw In this llUb.edion
is that Congreea is directing that court orden be Bet aaide even if the constitutional
violations which gave riae to the court.a' orders persillt. Thia .w-ction not only
raiaee grave separation-of-Jl0"!"!9 concerm. but disnprda the constitutional risdit
of inmatee to liave "meanfngfal lllt::Cflllli' to the courta CBoanda v. Smith. 430 U.S.
817, 823 (1977)) and their eighth ameryfment dght not to be subjected to mJel and
unusual punishment&
..
• .
Subeection (hX2) providee for the immediate termination of r.n111pective relief m
conditions-of-confinement caw when the reliel'was ordered or appiaved by a court
without a finding that the conditions of c:mfinement in an adult or~ correctional facility were unconstitutional. Once ~ court Ol'denl will be wided whether or not tl:.e conditions of a>nfi!M!!Ml!t to wllich adult and juftDile lnmatee are
presently subjected are unconatitutioml.

""
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Thia IJUbeection raieea the ume COlllltitutional concema that llUbaec:tion (a) de.ea.
In addition, the efrec:t al this aubeection will be to place a potentially enormoua burden on the federal court&
Aa al JanU81y 1, 1994, tbirf;y-nine states and the Diatric:t of Columbia, Puerto
Rico and the Vugin laland8 baa one or more prlaona operating under a consent decree 'or other court order. Statva RqJort: StatC Priaona aNl tJic Courta-Jarwary 1,
1994, The Nat'l Priaon ProjtlCt J. 3-12 (Wmter, 1993194). More than a quarter of
the country's 603 largest j8ila are a1eo operatlnc under court order. Bur. of Juat.
Stat., U.S. Dep't of Juat., .Jail 1nmata 1992 6 <Au2. 1993). When these court orders
are added to the court orden ~ smaller jails and juvenile correctional
facilitlee, the nwnber al correCtiona1 riidlitiea ~ting under court order becauee
of conditions of confinement rieN to -11 09W two hundred.
Aa mentioned earlier, a larJ'I! number al theee court orders stem from a settlement
agreement bei- the ~ And as part of th- agreements, the parties typically Include In the consent decree a statement to the effect that the defendants,
by agreeing to aett.Ie the cue, are not admitting that the conditions al confinement
in the correctional facility are uncol18titutiona[ Thie statement is Included In the
consent decree so that the decree la not later U89d againat correctional officiala in
other la'Wllllita contesting the cooditions of confinement.
Congnu, t!irough §3626(bX2), will be setting aside the court orders in these
caaea which the parties had agreed to aett.Ie. ADd if conditions in the CO?Tectional
facilities in gueation are still UJICOlllltitutional, the juvenile or adult inmates in those
facilities will moet likely bring another la'Wllllit, thereby placing on the courts the
burden of a<ljudicating these lawsuits and resolving issues already resolved by the
parties themeelvee.
3. &ctiona 3626 (c) aNl (c/J: Section 3626(cX2) provides for an automatic stay of
p~ve relief after a preacrihed period of time upon the filina: of a motion to
modify or end prospective relief in a conditio~-<:c>nfiiiement caee.IJnder § 3626(d),
this motion can be brought not only by the defendants in the laWllllit, but by any
pernment official •atrected &y- a population cap on a correctional facility, includ·
mg proeecutors.
What §3626(cX2) does in etrect is to permit defendants in these lawsuits and
other government official8 to trump a court order simply by filing a motion. For example, thirty da]'8 after defendant. or other ~ent official8 who have standing
under S.T.O.P. file a motion to end proapec:tive relief in a conditioruH>f-<:onfinement
cue, a stay will go into effect, whether 0r not conditioll8 in the correctional facility
are flagratiUy unconstitutional and even life-threatening. Section 3626(cX2) therefore not only permits correctional and other government officials to UBurp judicial
authority, hilt will fon:e adult and juvenile inmates, at the whim of those officiala,
to continue to e!M!ure and suffer harm from unconstitutional conditioll8 of confinement.
4. !kctwn 3626(~: In many conditio~-amtinement caeea, courta appoint special
masters or monitors to aaaiat them in ensuring that the court's orders are enforced.
"''ben questions are raised about whether correctional ofliciala are complying with
a court order, for example, a court monitor will submit a report to the court containing his or her objective findings cona;rning the matter in dispute. The monitor will
al9o often ll88ist the partiee in resolving disputes about the requirements of a con·
sent decree or other court order, thereliy avoiding the necessity for court intervention.
Section 3626(e) would permit only United States magistrates to serve as court
monitors and would limit their role in conditiOllll-Of'-<:c>n1inement cases to :reaolving
compla: !'actual iaeues submitted to them by the court. Thia eection would have the
perverse ~ect of necessitating greater intru.aions by courta Into the adminiatration
'!' correctio~ f'acilitiea since magistrate judges would be responsible for monitoring
llllplementation of~ orders rather than the wlll'dens, correctional superintendents, aru! other correc:tional eq>el'ta who generally serve as court monitors at the
preeent time. In addition, court monitors cOuld no lo~ help to avoid court involvement ~ many disputes between the paztiea by aaai8ting them to informally resolve
thoee diapuU,S.
6. Section 3626{/); Thia su1-:tion substantially curtails the attorney's fees which
may ~ awarded under 42 U.S.C. f 1988 in law9uita in which adult or juvenile in~tea J&ve ~ Thla .w-ction will haw the etrect of eviscerating the constitutional right. of adult and juvenile inmate. and, like so many other parts of
S.T.O.P., will abJ!epte the elf'ect al court orders in condi~f-<:c>n1inement caaee.
The Supreme COUrt. bu ~,. obeerved that the purpoee a( § 1988 la to en~ attornen to aaaiat othera in the vindication oC their constitutional rights by
providing for tfie award of att.orneY• fees to plaintiffs who prevail in civil·righta

•.•

8Uit& ~··
City of~ v. Riuua, -477 U.S. 561, 574h'i78 (1986). Section
no& only to ~ l.ndividuala wi- constitutional rillita have
1988 ill
been viola
but to ftutlier the DUhlic'• intere8t in the enforcement o( the Comtitution and cml-r!Pita la-. Id. at 574.

Hmion:-tio::11'.: ~=·a=:=!m~by f3626(t) = t h e

~tlnc
inmate. in CODditiou.of.
t SubeeCtlon
~2) Car1:
IUl1p)e, ~that the a~• f - awarded be~~ to the
~

relief' obtained by adult er juT"eDile inmates. In RWenide v. Riwra,
477 U.S. 561 (1986), the Supreme Court r9fu..eed to adopt 8UCh a proportionality requirement. The Court remsnlzw that a mitt proportionality requirement WJed to
tab int.o llCCOW1t the DOD~ benefit. "to" inilividu8J8 8nd. the IJUblic o( Tindicating comtitutional rigbtj and i2llorecl the deterrence of future comfitutional Yiolationa Which occun when .PlaintiffS prevail in ciw-rlahu tlllita. The Comt . . ,
Dized that :many meritoriOU8 c:ivil-iight8 claima woWd simply
be '--· .....
proportionality requirmMnt were adOIJted.
·
~.._..
- The Suf.reme Court bu, however, "'held that the pbdntift'a degree ot in a
§ 1983 11111t ill one f'ac:tor which llhould be comaider9d by a court when ~
the size of the fee award to be granted a p~ pliinwt: H~ v. EcMrl&arf,
461 U.S. 424 (1983). In addition, it must bi rememDered that thenclanh! in conditiona-of'-o>nlinement - . as well as other civil·righta
have a ~ cl-1 of
contn>l over the size of attorney's fee awards. TbOee a
can bi limited by
ptly eettling, raU-- than conte8ting lawauita imolving meritorious daim8 anil
rom
com lying with, rather than
·
court orders. H the
• ·
[ ]d
tba defendant8 can
liability for
by tendering a reasonable eettlement offer to tl!.e plaintiff's. H the judgment
•
by the plaintiffa la not as fawrable as the relief offered by tba defeDdanta, the defendants will· not be liable fer the flaintiff'a attorn!(a f - incurred after the date
oftba offer. Mord v. Cla&my, 473 t .S. 1 (1985). Seetlon 3626(0 is theref'~~
unsound since it will underinine the enforcement of the Conatitutio?d but
to awid the awlll'd of aceeaive attomeYs C- in conditions-of'-<:oTLnement ca:-.
The proP.Ortionality requiz-ement o( § 3626<0 is not the only part oC that aeeticu
which Will have nefarioua effect.a on tba enforcement of constitutional right& Bec:tion
3626(f)(l) limita the award of attornei• f - in conditiona-of.amfinement to
thoee •directly and reasonably inc:urreG in proving an actual violation• oC a fedenl
right. One oC the adverse co~ irtemmUng Crom tba Ianguaga oC this subsection is that It would eeem to forecloee the recovery of attorriey's f - incurred
when enforcing court orders In conditimis«-comflnemen:t cuee.
When Inmates prevajl in conditiona-of'~ent - . their attorneJB generally recognize that onJr half of tba bettle has been won becauae tvnically and unfortunate!).'. ll1BDY defendants drag their heels in bringing their rACrutiee into c:ompliaDce Wlth the requirement8 of a consent decree or court order. The plaintiffa must
continually nudge the defendants to Jl!eet their legal obligations, and the plaintiffs
are entitled to attorney's fees incurred in enf'ordDg the courts' orders. 1Jwuii v. Carruthera1 885 F .2d 149:2 (10th Cir. 1989). H the right to tbeee attorney'• fees la withdrawn DJ' Congress, many court orden and conaent ~ in condition&d-confiJ».
ment cale8 will become nothing more than an empty, and unenfon:eahle, set of
words.
For all of the reason.a eet forth above, the American Bar Aa8oc:iation ~
urges memberll of the Senate to vote against the "Stop Turning Out Prisonen Act.
S.T.O.P. reflects an ineenllitivity to the constitutional right8 or adult and .iuftnil•
inmates, encroaches on~ autliority of state and lccal govenmienta to aettfe conditiona-of'-amfinement cuee, and places enonD0'18 burdens on the federal judiciary.
By ~ it difficult, and sometimes ~ for inmates to obtain nm.a for
the violation of their constitutional rildita thro-ugh nonviolent~ S.T.O.P. will
aJao eueerbate tension.a in correctioniil facilities and make the already dif6cult job
correctional ofticiala face In maintaining control in thoee facilities flftll more ilirfu:ult.
If Congr&M la truly concemecl about freeing correctional facilities fiom court IRl.......n.inn, there are ieve:ra1 meaningfu! _....,.. that Congrem can take t.o accomJl)i8J!
.-:' ·~ •
which do not ~ ~ Constitution, states' ri8ht!I. and
it,J. ~ of tba principal reuona Car the unconatitutionlll Cimcti~
~
this nation's c:onectionaJ. faciliU- fa the Ovetc:tOwding that pWguea
thoee fadlitiee. The fedenl ~t can greatlw ...iat the atatee and ioc.I pernmente In euinir this c:roWding and briD£in2
correctional fadlitiee into c:ompliaDce with the COnatitu1:!f providln1fteChnical ..mew- in the ~t
oC ~ communit_y
aanctiom for tlie puniahJnent al nonviolent Otrend. . whoee mcarceratlon 111 not __.ary to protect the public ..rety. 1n addition, the
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federal ~nt could condition certain ~ Nllistance tc. state and localities on their compliance, within a defined period al time, with court on:len aoveming conditions of confinement
The American Bar Alllloc:iation stands ready to UBiBt
in d · • means
to minimize the need for litigation to bring adult and juvenile correcti":'i!i'!.cilities
into compliance with the Constitution.. Ana - welcome, and would again request,
the opportunity to diec:wi8 our CODCel'D8 about 8.T.O.P. in a hearing before the Senate Judiciary Committee.

eon-

AilBRtCAH BAR AsaoclATION,

8EcnON OF CRIMINAL JmmCE,

W~ DC, February 17, 1995.
behalf' al the American Bar Association to urge
you to _oppose including in S. 3 the pJVrilliona al the -Stop Turning Out Prieoners
Act" {"STOP") aa apprcm.d on Februaly 1~~~
Home of RepreaentatiYea in H.R.
667. Thia leitislation lacka constitutiorial
•
• violating the principles or the
Tenth Amenamen• which reeervee certain _ . . to the states.
THe "Stop Tunrlng Out Priaoners Ad:" ~ the ability of adult and juvenile
inmates to obtain rem- for the violation ac their constitutional and other l~al
rildit.s in a number of different ways. The kt for esample, limits the prospective
relier that courts can order in laWllllit.s challenging conditions of confinement, automatically terminates pn>Bpeetive relief after a two-year period, and places substantial limits on the attomeja' reee which can be awarded inmates' attorneya--e.n action which could have a Be'iOWI •chilling effect" on inmates' efforts to aecure the vindication or their rights.
STOP will lead to a number or different problems, just a rew or which are briefly
capsulised below.
·
1. Much of the •stop '1'urnin6 Out Prillon.a'tl A.ct" ;. Unconatitutional. The United
sta.;:l~reme CoUrt has held that inmates ha-ve the constitutional right to have
"m .
acceaa" to the courts. Bouna. v. Smit!&. .ao U.S. 817 {1977). Much
of the• p Turning Out Prisonenl Ar:t,• however, rue. in the face of this COD8titutional command. To give an example al nut one oC the constitutional defects in
the Act, a l!OlCtion prUvidee that proepective relief ordered by courta in lawsuit.a
contesting the conditiona al confinement In prieons, jails. and other adult and juvenile correctional f'acilitu. must automatirally terminate after two years. Even
If' the conditions of confinement to whlcb inmates and juveniles are subject are
still ~tly unconstitutional two years later the inmates and Juveniles are, by
legislative fiat, denied relie£ Eserciae oCthe rlght of inmates andJuwniles to have
access to the courts can be rendeS'ed an empty ritual If' the reeources are aimply
not available to rectify the violations withiD two ,_,... The right not to be subjected to cruel and unuaual pnniebment can be stripped or all meaning if recalcitrant or dilatory compliance dela)'11 imp1ementatioll beyond twenty-four montha.
2. The •srop Turninll Out Prillon.a'tl A.ct" wiU Place Uru:lu. Biu-rkns on Fetlerol
Courts. Alth!?.UJI! STOP's intent may be to relieft the burdens of state corrections
and other officials, it will have the Bide effect oC placing additional burdens on an
already overburdened federal judiciary. Much of Sl'OP is deaigned to strictly limit
what courts can do to remecfy UDCODBtitutional or other illeirBI conditions or confinement. But in order to ensure that tboee limitB have not Deen exceeded-that,
for example the relief' ~ goes "no fUrtber than neceesary to remove the
conditions Uu;:t are e&U81D1f the deprivation• al federal rights, courts will have to
hold extensive and t i - m g bearinp.
A very large_ percent.age of the myr la-Uta m11Ile::flng conditions oC confine.
ment in adult and juvenile cmnctional fildlitiee are timately 1'880lved through
a settlement, sparing the Pllrlil!!! and the courts the time and es:pense oC a trial.
Theae beneftts of eettlement will, baweftr, be last if a federal court must then
in effect hold a trial to determine whether the strict. and as ia dillcu8lled below,
unrealistic limits placed h,. STOP on the authority oC courts to grant remedial relief are met.
3. The •stop 7'urnUlll Oul Pri--. Ad" Bd7oys a Laci of Undenltanditvt of
Court ProcedJUa ant£~ &media and llrv::roadta on &ala' Ri&ht& STOP ignores the limitations which ~ aiat oa the ~ or federal courts to grant
equitable reliet For aamp)e, u the ~ CoUrl hu recognized, wbeu a court
his found, after a trial, tliat the COllditiollll al confinement at a juvenile or adult
correctional facility are UJ1COD11titu1io the court's remedial order muat be tailored to cure tha constitutional violation. 1lafo. v. bunam of tM SulfolA Counly
Jail, 112 S. Ct. 748 (199'i). When the state and sane-I partiee agrM, however,
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that remedial steps should be taken, they have the prerogative, and should have
the prerogative, to devise a remedial package which most effectively redresses the
illegal conditions of confinement, even if the ~eed-upon relief goes eomewhat beyoDa the specific requirementa of the Constitution.
To pve bUt one example of the flenbility which courts and parties need to eft'ective.'Y remedy illegal conditions of confinement, 881UDle that juveniles in a juvenile detention fadlity bring a cJ.aaa..action § 1983 llllit because juveniles are being
aeverely beaten by correctional officers. The parties agree that the juveniles' constitutional righta are being violated and enter into a consent decree. Part of that
decree provides for more training of correctional officers in the handling of juveniles to avert the unconstitutionall)' exce88ive use of force.
The Constitution itself, however, does not mandate such training, and such court.
ordered training might technicall1 exceed the limitations placed by STOP on
court-ordered re1ie£. ? et such training, whether or not "neoes88ry" to cure the constitutional violation, is a reasonable means of doing so. States should not be deprived by Congreee of the leeway they need to settle these and other lawsuita in
a ~)' which best serves the interesta of the peoj>le of the states.
4. The •stop Turning Out Priaonua Act'" will Fuel the Already High TeMions in
Thia Nation'• Correctional Facilitia. One of the values of prisoners' civil-rights
llUite is that they provide an outlet through which juvenile and adult inmates
wh~ legal rights have been violated can expreaa their pievances through nonviolmt means and obtain redress for the violation of their riahte. STOP \i)aces a
number of unreasonable and insurmountable obetacles in tlie path of mmates
eeeldng the vindication of their constitutional and other l~ righte. The practical
effect of STOP and eome of the related provisiona concenung inmate li~tion in
H.R. 667 is to eliminate litigation u an effective means of ~ violations
of inmates' rights. Some inmates, unfortunately but undoubtedly, will then, at
some point, turn to violent means to protest the sordid conditions of their confinement. In short, the end results of this legislation will, in the long run, prove to
be not only short-sighted, but tragic.
The f~ problems arise because STOP violates fundamental principles.
These principles are incorporated into Standards of the American Bar Aaaociation.
The ABA Standarda for criminal Jrutilx Legal Statua of Priaoners provide that inmatee are to have "free and meaningful access to the judicial procees• and to have
the 1111me rights that members of the general public have to obtain redreaa for the
violation of their rights. See Standarda 23-2.1 and 23-8.5. The IJA/ABA Juvenile
Juatice Standarda al80 reflect a concern about juveniles' right of accesa to the
court& The curb! on attorneys' fees in STOP would, for example, undermine juvenilee' ability to contest the conditions of their confinement, in contravention of
Standard 7.2(N).
For all of the reaeona outlined above, the American Bar Aasociation urges you to
vote against STOP. Should this legislation proceed any further in Congreaa, we
would request that hearings be helcf on STOP and that the American Bar Association be afrorded ~ opportunity to furtbv explain the grave problems in th.'e Act
and related provimona in H.R. 667.
At the eame time, however, we would like to oft'er our auiatance to Congress, or
perhaps a Commission established b)' Congress, in studyinjr civil-rights litigation inwlving ~nera and juveniles and the ete11s that coUid 1>e takeii both to ensure
that Jegfiimate grievances are eft'ec:tively and expediti~ redreued and that frivoloua d&ima do not burden the court 8}'ltem. The Corrections and Sentencing Committee oCthe ABA's Criminal JWltice Section is already studying these matters and
will be ~ its recommendationa to the American Bar Aaeoclation.
H the American Bar AMociation can provide you with further information about
liR. 6';7, p l - contact me or Tom Smith, the Director of the Criminal Justice Section.
Sincerely,

Currently, I am the CJWr..iect al the NCCHC Board and will amume the office of
Chairman in November at the Bo.refs amo..aI mieeting here in D.C.
We very much appreciate tbe oppcatunit;, ~ have provided WI to present the
concerna that NCCHC bu with n!8peCt to ~ pending before you, S. 400
At the outset, let me •7 that my i - - 1 - bi regaiil to the S.T.O.P 1eg:
islation are the same u tbme al tbe NationaS CommieaioD: While most ~n
surround& the eft"ect oC the bill's pn1'riaiam OD J>risaoa and prison systems, ~
of S. 400 will have an equal er nen great.er eft"ect on county governmenta m their
reaponaibility to provide fir tbe det.eDtioa anid incarceration of ~ and convicted prisoners. On any giwa day, U-. are u.rly 500,000 pneonen in the nation'• county jails. In any recent :JMr, mre than 11 million men and women are
releued from priaoaa and ~ ~ ac:ticma brought by .iail inmates who all
Constitutional deficiendea m their mearceraU-., and the litigation and court
c:reea that follow, are u much concern to the <lDWltiea and their rommi111Jionera u
are the actions brought by state and federal priaonen and the auheeqwmt court orden and decrees to Cougrem and to state leiielaton and their departments of correctiona.
If I may, allow me a few momenta to dmcEibe a unique organization-the National Commission on Ccinectiam.l Health Care-ea that our credentials are under-

E. MICHAEL McCANN,

Chairperson of the ABA Criminal Juatice Section.
PuPAJIED BTATEMDlT OF Ki:NNml KUIPERS, PHJ?~~~ BEHALF OF nm NATIONAL
ColOCSlllON ON CoRBECTIONAL nEALnt CARE
MIL CaAnuu.N
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MDmEas OF nm CoJOm"I'ZE: I am Kenneth Kui~. PhD

of Gnnd Rapida_ MM:hipn where I am a County ('.ommluioner of Kent County. f
am .Jao the NatiOnal Aewvi•tion of Countis' (NACO'a) reprMentative to the BOard
of Dinc:t.ors of the National Commiaaion on Correctional Health Care (NCCHC).
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stood.
The National Cmnmiesjon OD C«rec:tional H"ealth Care, a not-for-profit 5!11(cX3)
organization, ia supported by 36 national pro#eeaional organizatiC)na repr , mting
the fielda of health; law, and correetiona, iDclutding the National Sheriftil' iuieociation; the National Diabiet ~ Amociatic.i; the American Medical ~tion;
and my own organization, tbe National Amoci.ation or Countiea. (Pleaae note that

while we eqjoy the privilep oC~ ~on;:! support, the opinions we express here are th~ eolely oCthe National
· · on Correctional Health Care
and not necessarily tbme oC ~ aupporting organization).
NCCHC is the only cqanintfOD dnVted eiolely to eatabliahing standards for
health care in corrections, providing teclmical a•stance to correctional 11J11teme and
inatitutiona, and concludiDg and pUhliahing ~ in the correctional beaith care
field. The NCCHC'a published Stimdard. for Hiealt/a &rvi«a (eeparate volumes for
prisons, j~1 and juWnile ~ filcilities) are in W1e throUgbout our country,
and hel jaila, priaona, and juftnile amfinememt filcilitiea increue their organizational ~ecti~. improve the overall health riatua oC their inmates and atatJ; and
redw:e risk of adverae court judgmmit.
•
Further, NCCHC's wlunt8ry accreditation program has been hailed u a m¥>r
factor in the llUb&tan~~ made in tbe Kut twenty years toward improving
the availability, ~· and qualit_y oC mecl:ic:al, mental health, and dental care
provided to prisoners, debi-, and j1n9liJee iin confineinent. Some four-hundred
prisons and jails are in our DOlwrlari accreditation program. Each hu been aitevisited by a team of mediclll and 1-lth eem- administration experts and provided a written report with ~ n-& evaluation 'riaite are
ted at leut
eveey three years \more often if needed) and, in the interim, the .=ted facilities
file verified annual repl!riB with NCCHC detailing an,y c:ban£e11 since the Iaat onaite aurvey. There are .Jao mmiy mre bundrede ol'prillona,jaile, and juvenile confinement facilities that 1188 the National Commieaion'a health aervic:es standards to
guide them ind~ a n d - - = dieir heel1h care Bylltem..
It is this ~de-GD· nperienCO(
qualifies NCCHC to come beCore )'OU today
to comment on S. 400, which - believe would .iter the J1rosr- made in the Iaat
20 ~ .to upgrade tbe medical care ill canectiaaal inatitutiona to an acceptable
Conetitutionaf level
_
.
·.
1
In our twenty years
ha"ftl evaluated the health aervic:es of a good
many correctional inatitntinrw and .,.team that under court order or consent
decree.. At the beginning. in the early. and micS-70'a, we were~ to find that
health aerricea berfmed &r "7 hliDatM; tha& much oC health care proricled
"1 non-licensed pe:90Dllel. im:ludblg other imnatea; that~ health care - aeriomly below any acceptable minimal standnd; and that dental ~·when availahle0~!.a;k conaiSted 11CiJe17 aCpalliqf telltb. V~ often, little attention ... paid to
the
coat burden that sliiftllll lo t1ae ~ u the inmate er cleteinee released to the community with ~ ~ from other inmatee ar that f tered from the lack oC tzMtlmat while hlcarl:tTated. Pleue note spin that over 11
million inmates
are~~·~.t'
each DO
J"'U'.
, the situation
ia
.
tliaugh
cme wwid dahn that the
relating to the
adeiqaate . - coaatitutioml health care to the
mcarcerated have dl•ppea-. While tbae are a good number oC conectioaal institutions that have not ~ adw:ftbed to meeting oatioml .tandarda fir health BerV-
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ices their numben! continue to decrease as con-ectional administrators wisely decide
to ~ health standards set by a maturing society.
We recogDi%e that in some--<>r even moet-matances, prisoner instituted litigation
is burdensome coetly and unwarranted. Further, we understand that in some situationa court ~era dr decrees seem to have gone beyond a judicial sphere, or a
court'• supervision of its decrees may l!eelDingly have gone beyond the pale of good
iudiciA} judgement. But these, in our experience, are not the norm. lnatead, what
haa come to pasa since the 1970'• is the complete turnabout of conditiona in county
jails and prisons. Turnabouts that oft.en are the result of court actiona or the threat
of such actfoiw being visited on the state's department of correctiona or the county's
.ail sys+..em.
J To, in effect, call a halt to the involvement of the courts would start us back on
•
. .
a path leading to where we were twenty and ~ore years ago.
(As an aside, let me note that we oft.en qwetly hear from correctiona administra·
tors that they are grateful for the court orders, since only as a result of such actions
are ~ able to correct serious health services deficiencies; and, that without the
court's mvolvement they can't draw the attention of the budget people).
Naw to comment on sections that are particularly within the purview of our experience and knowledge.
Section 3626(a) Requirements for Relief~bparagraph (1) limits proe~ve relief in a prison conditiona case to a narrowly drawn order. On its face, 1t appears
as a reasonable requiremen~ne that courts would obse<Ve in any case. However,
on cloeer thought, it needs to be recognized that gains for both plaintiffs and defendants often come about when other factors are thrown into the remedial pot. For example, in the process of remedying one fault, another more substantial one may be
created. Re<ruirina: double-celling (two inmates per cell) may be line in a de~artment
of cmrec:tion (DOC) multi-prison aynem, but inappropriate in one of its facilities, or
in a part of a facility, say, where mental health conditiona are pervasive. Or, on the
other side of the coin,
le-celling may run in the face of sound medical
judgeIDent that calls for multipl
• where inmates (or one inmate) may be COD·
tetp:p!ating suicide (the leading cause o death in jails).
Limiting prospective relief seems to us to be an unnecessary restriction on the
c:ouzts--<>ne that ma1 curtail an occasional abuse in discretionary power while, at
the NJne time, creating a whole new set of problems the solution for which is likely
to be
time consuming, and burdensome on the resources of courts and correctional institutions.
Section 3626(b) Termination of Relief-This provision would automatically terminate pro&peetive relief with respect to prison conditioll!I within two years after the
finding o{a violation of a federal right or the enactment of this leitialation.
In our experience, two years does not even begin to prm.ide !!Ufficient time for the
correction of a deficiency in health eervices that is present and clear to all parties.
In oost prison condition suits, the flaW'B in the correctional system's health services
program require substantial changes: the development of new procedures and policies; hiring of profeBBional personnel currentlY- not on staff (this, alone, may take
the two years to accomplish); sometimes, the provision of adequate apace to pro~y-iJUinruuy space, or special rooms to handle communicable diseases, or
space for a dentist, or for the evaluation and tnatment of mental health patients;
and time for a "track record• to confirm that the situation has been corrected.
An automatic termination of the court's involvement in the follow-up to its decree,
without regard to whether serious faults have been remedied is, in our opinion, simply wrong.
Secti!'n 3626(e) Special Mastera-This provision would require the special master
or momtor to be a Onited States magistrate and to limit his or her findings to complicated factual issues submitted to that master by the court.
It is ~ aperience that the health services isaues assigned to the a~ masters
and .monitor are almoat always of complicated factual situationa. While the federal
inagistn.tea are meet likely to be competent in snaDY matters, they are not likely
to 6e laiowl~ in medical related issues. Nor are they likely to acquire that
knowledgebydujing the coune of their 'IVOric.. We find that the ~le currently being
aaigned b the courta as masters on"and monitors are well quali1ied by ~ence
~ education to enter into the moraa of complicated mediCal and admini8trative
l98U88 and effect a succeesful concluaion for all the in?O!ved parties.
~· ~ restriction against extending the function of a special master is not,
in ~ O\)UUOD, well founded. In ~ p~ of righting a situation, the correctional
~· its medicsl .taft", and the DOC may agree with the complaining party and
their attoz:neys that the n-*l reeult may best be acquired in a way not spec:ifically
design•ted by the Court. It bis not to be good cmnmon sense to hold to re-
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atrictive Ianguaae whml an Pllrtiea llgr'M that a small det.our would be beneficial
to the government, DOC,
p)aiutift"li in r-1v:ing the iaaue..
We believe, and eo ~ that court superviaian through a ~ !er on"and
monitor not be limited u
·
in tbi8 paragr8ph (e).
Mr. Chairman and MmDhen o( the ~ Committee, in the
· it is our
opinion that COl188Dt decrees, enfirceable by the iauing courta, havemb:!D a ~
fact.or in the needed improwment o( mecticial. dental, and mental health conditions
in the nation's priaons, jail8, and juwoi1e confinement facilities. The courts have
helped a maturing eoc:iety to its underdanding ~ the
of incarcera~
fective puniahment through the deprivation oC liberty~abould not be moving
back to the way it was.. Not fir the counties' a..nd states' ~not for the correctional institutioDB' sake; not f'or the eab ol the icunate who
medical or mental
health tro.atment; not for the aake o(tbe COlllJDUClity to which the inmate or priaoner
returns; not for our countey's sake..
No, not for the sake of any of UL
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American Academy of Child A: Adole.:ent Psychiatzy
American Academy of Family Phyaic:ia:na
American Academy of Pediatrics
.
American Academy of Physicians A&laistanta
American Academy of~A: the Law
American Aaeodation al
•
• ·
American Aaeodation al
·
American Bar Aaeoc:iation
American College of~ Phyaidaus
American College ofH.Nltliau9 EzecutiAmerican College ofN~
American QoUeie of F'hYllidaDs
American Correi::tional Health Senices ~tiom
American Qounseling AMociation
American Dental Awlc:i.atiA.
American Diabetes .A.....;m..,
American Diet.etic A-istion
American Health Infannation Management ~tion
American Jail Auodsticm
American Medical h9ori•ticm
American N - Aseociaticm
American o.teopat!W: A-i•tion
American Phaniw:eutical A-oriwtian
American !'s1cblatric AMociatioa
American~ Amoc:lat!u.
American Public Health .A.....;•tion
American &!:iety for Addictioa lledidJ»
John Howard Aleoclaticm
National Aaoclation al Counties
National Aaeoc:iation al Coanty Health Oftk:iaJa
National Cowicil of Juwmile & Family Coast JudaNational District A~ AMOCi•tjcm
National Juwnile Det.ention AIW'd•tinn
National Medical Allaociation
National Sheriftil' A-oriwtian
The Society for Adol~ Medicine
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HAmus v. CnY ar PmLulBu'mA
DnaJllOC'l'ION

My name is David BicbmaD. I am I.a -mei b the plaintiff dam at inmates
in the federal prillon cc~ lawBUit mtitled HOl'FW •· City Of~ I
would lib to tliank :JUll fir takiDs the u..
my -riewB niprdiDc tlie Stop
Turnina Out PrieoDlira Ad:, othenrla i.:-n a 'STOP.'
The STOP bill wu draftecl with the .... . . _ OE Philsdelphla District AttGnlq
LyDllll Ahr9lwn, the bill'a most - 1 ~Ma AhnhaiD teati&d fn fnar at
the bill OD J&D1W7 19, 1996 be1J1e t h e * * - . on Crin. althe U - al Rep-
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resentatives and is scheduled to present testimony in defense or the bill to this Committee on July 27, 1995.
Based on her testimony before the HOlllle or Repreaentatives, I anticipate that Ma.
Abraham will portray the Barria litigation as an example of the 1111p~ evils warranting ~ or the STOP legialation. >.. counsel for the plaintiff's, I feel a respollllibility to correct the District Attornefs inaccurate portrayal or the laW&Uit. Because I will not be able to present my vtewa in pe1'110n, I am presenting my testimony in written form for inclullion in the record.
First, a word about my background. A lawyer for 26 years, I am a partner in the
Philadelphia oflice or the law firm Pepper, 1iamilton & Scheetz. My prectica primari11 involves the re~reeentation of indUstrial clients in hazardOUll waste and toxic
tort litigation. I joined the law firm in 1974, following five yeara as an Assistant
Di.strict Attorney for the City or Philadelphia, mostly under the leadership of Arlen
Specter, who was then Di.strict Attorney.
llJSI'ORY OF HARRIS V. CITY OF PHIUDELPHJA

>.. a law clerk and then Assistant District A~:J:'l.iunder District Attorney Arlen
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Specter, I came to know well the conditions or ·
phia's jails through participation in two investigations in the late 1960's and early 1970's into rampant homosuual assaults ana a violent prison riot. Thoee events were part or the backdrop
to a state court civil rights action trial in 1971 (in which I was not involved) that
produced a 264-page opinion detailing the conditions in Philadelphia's jails that
were found to be subjecting inmates to cruel and unUllllal puniahnient in violation
of the Eighth Amendment of the federal Constitution. Affirmed by the Pennsylvania
Supreme Court, the ruling spawned a series of remedial decrees that, because they
were neither honored by tbe Ci~nor enforced by the state judiciary, left -ntially
intact the conditions that the
· condemned.
In 1982, a group of inmates ed the Hania case in federal District Court in
Philadelphia, and I was ~ently appointed by the Court to represent them.
The thrust or the laWllllit was that desP.ite the state court finding ten year& earlier
that the conditions in Pbiladelphia jails 1111bjected inmates to Cruel and unUllllal
pun!ahment, the Promiae or relief from thoee conditions had been unMfil1ed.
Diatrict Court J~ Norma Shapiro, who la reviled here by the District Attorney
fur her llllPpoeed activism, initially diamiaaed the Barria laW&Uit. She did llO on a
motion by ~~t argued that the federal llllit duplicated the still-pending
state court p
·
On an appeal by the plaintiff c:laaa, the Court or Appeals
fur the Third Circuit reinstated the laWllllit, and the Supreme Court declined to review the ruling.
When the laWBUit returned to the Diairict Court in 1985, the imnatea and the
City administration aepuately weighed the ~ntial benefit.a and riab o( 8 trial OD
the constitutionality of curnmt coilditions m light or the current state or Eildith
A!Tlf!Mment law. 'l'be Citf was faced with the liarah reality that (or much of the
1980'a, it had been housing three inmates in cells designed ror one; Ulling recreational areas and day roams as dormitories; and finding itself' unable to provide
safe or sanitary conditions in jails that were too deteriorated to physically maintain.
The City adininiatration afao realized that without the
tion or the trial
courta and other elements or the criminal justice uatem. ~ding would persist
and woreen as a reault or long delays in brinsdnK clerendants to trial 8nd sentencing.
That perception was borne out in a series ol iliilependent studies in ensuing :veais
by indeperident in\19111:igaton who unif'onnly round that overcrowding in Pliifadel:;~~ "".&II largely the product or an indlc:ient and maladminiatBred system or

W"rth ~ch-cumatance. in mind, Philadelphia's dten-Mayor decided that further
reaiat.ance to tha litigation was not in the public interest and that, by settling the
laweuit, he could improve not only the City's jails, but alao its criminal justice system whoee notorious inefticjendes were a aoume or the severe prison overcrowding.
The two conaent decrees entered into by the City in 1986 and 1991 marked a commitment to upgrading Philadelphia'• jails and im_proving the criminal~ system
in preference to defending a ayatem that needed fixing, not defending. Eight years
later, the wisdom or that COUl'l!e is not rationally lllMilable.
Directly as a result of ita agreement to tha consent decrees criticized by District
Attorney Lynne Abraham. Philadelphia is days or weeks away from opening for ocCUPBDC7 a 2,0l~bed jail and a modern c:rimlDal courthouae and, by years end, will
abut .down an unmaintainable, horrific 19th century jail. Philadelphia has f'aahioned
P~ and operational etandarda ror its new and existing jails to achieve compliame with correctional indullby atandarda. The jails have an earned-time, good-tima
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program and a program for teaching literacy. New medical aenices haw replaced
services that were lethal to inmate..
In additiO!J, the City ill OD ~ \l'llrge of installing a C<?Jnputerized information eystem that will connect the police, c:ourta, proeecutcr, defdef~m.,
· na and parole
functions for the first time. C.-_ 8!9 being tried more
though retrial
delays are still eue911iw u ill the Jail population it.elC
has la~
a mOdel _Program or c:ommunity-baied treatment ror In-patients and out-patients ..
a probation or parole opticm ror drwr and alc:ohol addietil. The City gl1ftmment and
the state courts deserw credit ror all al~ ~ta. but none would haw
come about without judicial enfbn:ement or a remedL.al order, crafted and agreed to
by the parties in a federal c:mI rigbta action.
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The District Attorney's testimony virtUally ignores these aa:amJ>liahmenta and
damns them as having been purchUed at the cost or public safety. The District Attorney's indictment or the Barria litigation ie a mixtu_re of hair-truths and untruths.
as I will proceed to show, point-by-point. The true ~ or Ham. ill that federal
prison conditions litigation can be a poweri\tl tool for criminal justice as well as fur
social justice.
Allegation: The District Court imposed a prlaom cap and decided the appropriate level or Philadelphia's prison population..
Fact: The City administration in 1986 propoeed a jail capacity or 3,750 inmates
and, with the inmates' consent. the figure was incorporated into a conaent decree
that the Court approved after a heariiig. The popuhdion level is not a •esp•; it is
a threshold which, when croaNd, triggers a moratorium! on the admission of penons
charged with non-violent crimes and leseer dzug offenses. It has never applied to
persons convicted or crime; nor has it ever applieQ to persons charged with a violent

crime.
Because the agreed-upon population level a not a cap, the actual population of
Philadelphia's jails has typically en:eeded by more tluun a thousand inmates the •a1lowable population.• For the most part, the populati~n has hovered between 4600
and 5000 inmates, or anywhere from 20 to 40 Percent over the agreed-upon capac-

ity.
Important11. the aizreed-upon population level appli.es only to the jails currently
in operation m Philaoelphia.. Accordingly, the City has always been free to build additional jail space to hOUlle an1 per1IOl!I who are releaaed pretrial as a result of the
agreed-upon capacity of the ~Jails.
The 1991 consent decree required the City to submit proposals ror alternative
methods or criteria for managing the size or the _Pn-n population. Until recently,
none had been forthcoming fMm the City or the Di8tric:t AttOrney. The City has now
filed with the Court a plaii (or the City and the state coocuta to aaaume responsibility
for controlling the popUlation or Philiidelphia's prisons. On the strength or that undertaking, the District Court ill likely to disaolYe the ~_pulation control mech•ni-s
embodied in the consent decrees.
Allegation: The two consent decrees in the case W'8l'8 entered "under presllllre from the federal judge.•
Fact: Both decrees were anived at through ~~ negotiations between the
parties without any involvement by the Judge. al~ ~ second decree benefited _
from consultation with a pri8on expert retained to advise the Court. Indeed, the second agreement or the parties sat on the Judge's desk for over a Jar bef'ore she was
convinced of its llOUndiieell and gaw her approval after ~ the objedfans or the
District Attorney and of BOme individual inmates who ccamplained, respectively, that
the agreement afforded too much or too little relief.
Allegation: The District Court~~ted a cliarge-based ayatem fir
determining who may enter
· 's jails, thaereby preventing state
courts from dispeneiDg justice
~ bail determinations.
Fad: The criteria (or diYerting inmat.ee-from pretrial Lncarceration came from the
City and the plaintifti!, not the J~ Indeed: the Juclp's only invohement has
been to liberalize the criteria ror admiaaioa, - - the immates' objectiona. at the Di5trict Attorney's
. •
The District ~. usertion that the coment decree depriWl8 the City al any
diacretion l'ell81'dinlr rel- fa untrue.. Under HanV, the Diabict Attorney Of Pbiadelphia is allowed to prevent the releaae al 8JIT iilmate by llUbetituting another in
the interest or public aa1'ety.
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AJleRotion: The Diltric:t Court hM intnided
of t6e local criminal jWltice l,.t.ml qaimt the wE.em.

Alk,gation: A criminal defendant charged with a non-violent offense cannot be detained pretrial no matter how many times he fails to appear in
court.

Fact: The Dietrict Attorney's statement ill false. A defendant who fails to appear
for court in two open CUM without a le,ptimate ezCllle can be detained pretrial. The
District Attorney baa abandoned a unit to enforce bench wammtl anii seize fugitives who could then be detained and tried. The failure to pursue and arrest defend·
anti who perliltently fail to appear for court does not result from the dictates of
the co1111ent decrees Bnd begs eome other ezplanation.
Alk,gation: More than 100 murders have been committed by criminala set
free by the prison cap.
Fact: Thia inflammatory assertion has never been documented. If persons released
under Harri& have been charlled with murder allegedly committed d~ pretrial
release, two questions must "be asked: Were they acquitted or found guilty of the
charge? Would they have been "set free• on bail or on their own reco~ if Harn. were not in effect? In fact, the co1111ent decrees have not resulted m the diversion
of any more defendants from pretrial custody than were diverted before the lawsuit.
Allegation.: Philadelphia can manage without population control mecha·
nillmslike thoee established in Harri&
Fad: The Dietrict Attorney represented in her testimony before the House of Representatives that Philadelphia baa almost 50,000 outstanding fiutitive bench warrants. There are roughly 5,000 people currently confined in Philaaelphia's jails, ant!
the City's own 1993 study placed the appropriate capacity at 3,549. Where then does
the District Attorney propoee to house the other 25,000, 35,000 or 45,000 persons
she evidently believea would be incarcerated but for Harri&Y If Congress mandates
the abrogation of the Harria decrees, should it not also provide the fun~ that will
be neceaaary to house the deluge of new inmates bound to descend on the JW?
.
The District Attorney responaibly conceded in her testimony before the House of
Reeresentatives that we are 9moraf!y reauired to treat humanely all members of our
110C1ety, even those who break the law" {aa well as, she miiVlt have added, those
merely charged with breaking the law, which describes two-tlllrda of Philadelphia's
jail population), but she offers no legislative prescription for housing, let alone hulnariely treating, 10,000 or 40,000 inmates in jails designed for fewer than 4,000.
Some form of population limitation is indispensable under these circumstances aa
is greater utiliZation of intermediate puniahments including treatment for drug and
alcohol abuse.
Allegation: The most pernicious of the District Attorney's distortions is
that the Harri& decrees have turned Philadelphia into a crime-ridden hell
with a demoralized citizenry and a "judicial system • • • broken beyond repair by the prison cap.•
Fact: Philadelphia is the aafest of the nation's ten largest cities according to FBI
crime statilltica. Arrests for crimes of violence have steadily declined in Philadelphia
since 1988 when the population limits took effect. Since 1990, arrests for crimes of
violence have decreased in Philadelphia by nearly 20 percent. The incidence of drust
crime in Philadelphia mirrors the national pi~l it is no worse. The number o?
criminal case dispoeitione in state court la much nigner since the inception of Harri&
then it was before.
Although it is true that the failure-to-appear for trial rate ill unacceptably high
amo~ persons diverted from Jail under Harria, that phenomenon is due ~ely to
the City's withdrawal of pretrial services to monitor defendants awaiting trial and
to take mesaures to promote their appearances. More significantly, the rate of rearrest for new crimes among those rel~retrial under Harria is comparable to
the rearrest rate of those who were rel
on bail or on their own rec:ognizance
before the inception of Harri& Hence, the District Attorney's statistice aa to the
number of new crimes for which persons were arrested aftezf being released under
Harria are misleading in the eztreme as are the anecdotes that accomJ>any the data;
~ figures and lliniilar anecdotes apply equally to the syst.em in place before the
City aireed to the cummt aystem ofmaintaming a limited prillon ponulation.
ID ~e City's own plan for the system to displace HaniA (which Will ).l?Obably take
efl"ect m October 1995 aa a result of the Cify'1 representatiGD that it is ~repared
toCi ~ reeponsibility for managinjr the lize of the City'1 ~n population), the
ty pro,ecta ~t defendants will De tiiverted from pretrial Cllllitody at the same rate
aa they are diverted today in Philadelehia. There la little reaacln to believe that the
rearrest rate among that population will materially differ from the exillting rate.
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Fact: District Attome, Abraham lista ~ the ..U oC the feclen1 Court'
tions in Philadelphia itil anniight oC jail CODlltrudioa. and oC a laag-ranp •. acplanning process which the Ciq agr-t to carry oat in the 1991 CODleDt ~
pJannini procem require1 ~ City to jmJject the me oL the prieon population into
the future; to formulate Btandard8, polides and procedcree fai- bu.ildfnti and ~
ing the City's jails to correc:tioaal ~ ~ t.o deftlop a criminal justice
11JBtem information eyeMim; and to budget for U - projeeta. Aller he wu elected
and just before taklna oftice, Mayor.elect Rendell ezt011..a the p 1· - • - and
committed hill admiriiatration to its filll-hearted implementa~~~
basis.
In order to raiae the tUnda to build a .iai1 and cr:imina1 courtbouae the debtridden City offered the investment bmibn the aecurity oC federal~ ovenight
of contracts. The City's financing iDlllnlment..-oot its COlllleDt deereee require the
Court's approval of conlncbl and CODtnct chanpa u a c:onclition oC finanCing new
construction. As a dind - 1 t oC the Comt'a cnwiiigbt, Philadel~ ia ebOut to
open a new criminal courtbouae and a 2,016-bed A
both oC wlllch will be completed within budget, an uncommon nent in larp JDUmicipal COD8tnldion pniecta.
The Court did approve a cbanp order at tbe req1Jellt
tbit
cwrt lly&tem to expand a room in the new courthouee far court ~ the District Attorney's information to the contrary ia bed.. (The Court'• Jetter oC October 26, 1994
approving the $5720
order ia available to cxmfinm the invalidity oC the District Attorney's chazp.) 'nwi other amnples cited by tlbe District .....__ of the
District Court's "intruai_. into the coDStroction are fiuici1UL
been
no •debates9 on such subjecta, no orders, no aPJll'Oft)s ~ er needed.
Alkgati-On: The City baa no power to extricate ii-If from a ~
decree made by a prior adminiatratloo..
•
Fact: A contract made by a state or ~ty bindl!I the state er IDUIW:ipality,
not just the political adminiab'ation in om- w1-i the cmntnct wu made.. ConeeDt
decrees entered into by a state or municipality are libwime binding be,ond the term
of the officeholder who autbarisecl the ~
Although they bind . . - admini8trations consent dec:rM8 can be terminated
or modi1fed under mr:iating federal law upon a abawing oC c:banpcl cim1mst•IY'ft!
which obviate the plaintiflii' need for, or elititlement
relief: Such a motion is currently pending. An earlier motion by M.aJWmekfnc llimilar relief'
waa dimuiued as a ll&DCtioD for the n+ra caab7mriwa rmfilaal to comply with ccurt
orders to roduc:e a lo 'COlllp)eted aUcift oC •
conditicma and
· .
Baaed
the af~ commitmen~tbe City and the:::""
CCIUl1a to implement new bail guidelinm and otl.. for regulating the size oC Philadelhia's ·ail
ulatiOn, feclenl eourt inwlYement in jail pqJU)Ation caatrol ia in the
p ~ of~ tranafened to Jocal authoritiea.
.
P The longevity of the Hania litigation ia by no lDMllB due to the District Court
Ju~'• reailltanee t.o retumhw the DWlll8emeDt oC the jail population to local authonties. Rather, it ill due to the City's Wlure to fumola a plan for ~the
size of the Jail population in the thirteen ,ears that hawe elapeecl since Ute tiling
o! the Homa lawsuit, and the lle'98ll ~ that ha~ ela.-ed aiJXe the bnplementation of the population control mech•- adopted m t!ie - i decreeii.. Indeed.·
I had written pereonalJ,y to the C.i\y'a a~ on multiple~ a&riJlc to dismantle the HCU?'ia ~control mech•n- in retuno fbr the at,'a agreement
to manage the ,.,,.,,.,1;,,tioll within whatner level Dlight be found to bit appropriate
in light of ~~a-. Until -tlJ: the
all llllCh O&n.
It ia notable that, almcat immediately 1lpClll th; ~
tlbe City al a plan fir replating the me of the jail pcllJUlation, tbi fedenI CoUrt
t11e ~ returning jail population control to Jocal autbarities..
·
Alkga.tion: The perception of lDllD7 PhfJe+lpbi• reaidoenta fa that Philadelphia law enforcement ia inefl"ecti.w,.
Fact: The alleiration ia true, but the CGlllll lies et--. than Hernia . . i - . For
starters, Philadelphia's police filrce hM declined in ~ by 25 pel'CClt over the
16 years or eo, while jail caJlllCit;J hM ~ ~ iD. tbia ~
found an effective oC cmDlillti.ng clnic and
crime. and reli-·
~ on more jails and lonaer, manclataQ _ . _ _ . will
... bl« befbre
it cures the~ problma. Silt tbia ia
the paiDt. ~it -m. the that Philadelphia does not c:urnmtl,y have the jail ....... to .naid the pnl:rial rei-
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on bail or otherwise of numerous pereons c:harized with crime. If Philadelphia elects
to remedy this _problem by building enough jail space to detain every single ~n
who is charged with a crime. the Harria consent decrees would not stand m the
wa7.
grop IS A DANGEROUS COURT-8'l'Rll'PING MEASURB

In addition to con-ecting the misimpreesions fostered by the District Attome7, I
write alao to urge CoogreM not to reverse the modeet tide of prison conditions re-

form that haa been accompliahed under the federal civil rights laWB. Thoee laWB

were enacted after the Civil War to afford federal judicial remedies when the organs
o( .tate gmemment proved hostile or indifrerent to the gwu-antees of the Bill of
Ril!hta. Those rights include the right of indigent penons merely accuaed of crime
to 'be free from punishmen~ without a trial and conviction. They include the right
of convicted J'l'.el'80D8 to be ahic!:!!'d against punishments that are cruel and unusual.
ThoiM! whO benefit directly from the enforcement of these rights are typ!cally thoee

at the lowest rung of the l!Ocio-economic ladder and include man7 wb:o have alienated our sympathy by their lawleu behavior. Aa a conaeque~ there baa been little
political incentive hiStoricall7 to imprison people under conditions that honor these
rights. With few exceptiom, the federal courta, enforcing the federal civil rights
Ia-. have been the only ~cy of government to which inmates have been able
to turn for relief from conditions which are ·~ and degrading" and "11everel7
ovezcrvwded"-to use the words or the Pennsylvania-Supreme Court describing, in
1971. a Philadelphia priaon that ii still in service today..:...and to wLich the description still applies.
H federal courts are themselves to be ahackled-as the STOP bill evidently in~ prevent them from safeguarding the civil rights of prisoners, it ii a safe
gueee that ptieonera will be merefy the fllst to loee tlieir rights through a curtailment of iudicial power. It will not be long before other protections in the Bill of
Rights will be aiinilarly trimmed-not b;y amending the Constitutio but through
the far simpler process of stripp~ judges of their powers to forge and enforce remedies for violations of the constitutional rights of the powerless and unpopular.
CONCLUSION
~

of the Stop Turning Out Priaonera Act cannot be justified on the experience at Philadelphia's priaon conditions litigation. If the bill were to be enacted into
law, its effect on Philadelphia, asauming it survived constitutional attack, would be
to stop dead in its tracks the remarkable movement now underway to revitalize the
City'• c:riminal justice ByBtem. to aaure minimally decent jails, and to provide a
range of alternatives to incarceration for criminal behavior. Theoreticall7, all or
the8e goals could be accumpliahed in the absence of the Barria decrees, but hilltoiy
teacbe8 the nai?ete of an;r such expectation.
If the City of Philadelphia made a barpin that is no longer sensible, fair, or just,
the existing law of consent decree modmc.tion and termination gives the City the
lll8lln.& to change or brine an end to the arrangement. STOP'a erosion of the power
o( federal courts and ita - 1 or the emtiDJt judi!menta of federal courts would
do far- great.er mildliel to our 8)'8tem of separation olpowers than would aey federal
~ order, however intrusive, aimed at protecting prisoners from oppreuive conditiona of confinement.
Pm!PARZD &i'ATEMENT OF CHAS!: RIYKl.AND, Sl:cRBTARY OP' THE WASHINGTON
DIPAR'l'MENI' OP' CoRR!:cnONS

Good Momin ... I would lib to thank all of you for giving me the opportunity to

th1a

teetify befOre
diatinguiabed Committee.
M;r name la Chae Riveland. I am the 8ecnWy at the Department of Co.rrectiona
of the State of'Waahington and have been for nine )'9llJ'IL I have worked in the manapment and operation
correctional f'acilitiea for emir 30 .J'e&rll•. Before uauming
my prwent llORtion, I WU the Director of Correctiona of Colorado for fbur ;yean.
Before that, I was in the W'18COnsin correetional 8)'8tem for 19 years eerving u Deputy Direc:tor1 Superintendent of a maximum llllCUJ'ity _prillOn, and a variety of other
p_mitiona. I nave aho viaited ~ prieon9 around the counby u a consultant at
the ~ at the National Inatitute at Cam1ct1ona, the American Correctional A...
c:iation, and vari- oth« orpnia&tiona.
I would like to roc:ua m;r teetimony OD the Stop Turning Out PrillO~ otberwiee known aa STOP. I understand that thia panel baa aho been a to adthe Stopptn, Abuai"9 Prieonen Lawsuita Act; however, the - i dillconcertinc

or

m-

~

and woniaome legi.eUtion under~ is that bo.rn u STOP Aa a prelimi~ matter, I would like to~ 8117 CDDfbsl-. ' * - n thme two bin.. The "abusive ar "frivo!OUI laWlllJitll" biJl 19 eoncm:ned, ~other thinp with limiting mvoloua !lriaoner lawsuit& STOP, on the other lwDc( is taqeted ~ inatitutional ~
form litigation raising meritarioua comtitutionU and atatutozy claima. If enacted,
STOP will appl7 to all liti&atio!l CllllCSDblg conditiona in adult .... _
adult J. ·"·
and juvenile incarceration ind detention center&.
r·--.
......,
M;r concerna fall into three areu:
L 'P1e defining prindplell al tbia ~ that woaJd be c:ompromiaed b;y this legialation;
2. The uaurplng of what have heretd'on t-m the prerogativea or atat.e or local
jurisdictions; and
3. The enormous fiacal impact llUCh ltcie!ation cwJd have on stat.e and local governments.

First, the deftnlng principlee: I believe ~ in the Constitution and the Bill
of Rights. But man7 countries haft con.stitu.Uon.; it is how they are applied that
determines the atrength or the country or natian.. 'Ibis counby has hiat.Glicall7 extended constitutional righta to .n-...-Ithy ar pocr. black ar white, male or Ceinale.
Indeed, extension of constitutional righta and pro&ectione to our least pri'9ileged and
least empowered ill what eebs us apart &om Other nations. Extending thoei9 righta
even to prisoners who ma;y have coimnitted . _ c:rimee exemplifies the cfiitDity,
humanity, and moral charaet.er of the ~
oar citizens. I am coneeniecf thit
we are considering a shift ar limitation In that deaning principle.
Man7 individuS!a entering pri8om feel that the juatice ar legal syst.em baa never
been aD;ything but.oppreellift to them, that it~ work far them. We do know
that humans that feel ~ ar ~ wila a.It redre. ar l!Olu.:.ms no matter what setting they are in. Thia ie a1eo true al insnatee..
I would rather have lnmat.ee using l¢e9ance ll)rlltema and la-Uta than physical
confrontation and desb-w:tioD to reeohe tMr pzOtiema. In W:t, I - it u prodw:tive to teach them to use
ol challenge in boPee that
thoee will be the ll8lDe mMm at
they ..W uae when relea-t. A l'ew will
abuse the priviJese. but the ~
haft m.. to deal with the abuae.
It ie my opinion that tbia bill will owsfJ' netricC iDdmdual comtitutional protections ·and overl;y limit a ~ accept.ble OlltJet fbr frustrated people..
. I would like to deal with my eeCOad two ~ Of pnnptiwe at
states and countie. and the pot8ntial _ . . 5-1 impact on state and local .,._
ernmenta-<:oncummtl,y. Our --*"" a.. llbarL 'l'be riot al Attica in 1971 ilnd
New Mexico in 1980 were bat Wsible namples •the destruction al property and
life that can oc:cur·wben JJri8ons are opent.ed ':!::~ mediCal-and Jlll7"
chiatric senicea; a lack at trained. pral--.I
·
stat!; and i1ladeqUate
work and education programs. Such Conditi-, MC"IDpanied b;y ovmuuwding. were
not uncommon in the late 1970s and the earl)- l980m.
At the Washington State Penitentiary in W.U. Walla. Wuhingtoo in the late
I970S. conditions .... arsaaN7 ..
mrs in m.. nation.. It hou8ecl -rt.J three
timee the number of mmat. that it w ~ fir. stafF
trained;
medical aervices were aromlY ~te; aDd W-timal and
oppc:W"tuniti.e
were nonexistent to. tlie bulk
the inmate pupalation. Inmates, far ill ~
purii- ran the institution. Inmate ~ and mutdera were ~
uaaulta
staff and staff murders were ~ I~ became 110 W
iDStitution lockdown bec:ame the . . bl Which cddala could prevent riata, murdera, and aaaaulta. Inmatm, two ar thne ta a - n c:eD. were loOc:bcl in their c:el1s
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. In 19791 a Clus action IUit wail fiJecl and the ~ wu lats bmd tu be 11DCOQlltitutioDa1 OD DIOllt grounda. 'Die state haa ~ apent Jllllny millions af dallan to bring the ph;ysical and opsatiaaa1 m:;;.~up to at !wt CUDlltitutiona1
minima. Toda,y, the priaioa. ~ bOldi:llC onr 2.000 i:mnatee. ha an - 1 t and fnd.
dent rate lower than. proballl7
•
ol ea
Ilise and c:wdod7 level.
Without federal court hiterwntioa.
chanpe wwJd ha"9 been
made.
, . .·'.
8-uae the atate ~to~ to trial in 1979, and ~ appell} the di9tric&
court's decision, milliOll8 al dDllan wwe ..,..it an lepl cmta. In lWidaigbt, the atat.e
would have eaved milllona al daUan "7..ZaHnc a ~ decree: Ir the Stat.
ol Waahington _.., to ftnd Hmlf' In a
eimHlllta._ toda.Ts. the STOP bill's
pl"O'lialona Would have ~ the 8tatia to GDmCl. the mi11ioaa CS dollars Oil Jepl
cceta; it would not lia"9 had the apdaa al~ the litiptiao b.J neptiatinc an agreement.
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My experience with coment decJ'eM and poet.trial orders has convinced me of
their utility, as well as the utility or the federill courts in enforcing those ordens and
clec:rMe. Each time I 88SUDled tlie poeition as the director of a correctional l)'8tem,

which the funding bodies haw reftued~ to the plate by~ 8Ufticient
reeources to meet constitutional minima..
it is my experieixe that Governors
and Legialaturee in states that hue
prieon di8tUrb.ncee or been llUbjec:t
to D111,ior priaon litigation are more
to be l'ellpODlliw to proriding adequate re-

I Inherited consent decreM and post.trial orders. My experience has been that each
one of thoee decrees and orders was -tial, at that point-in-time. For uample,
I - t l y aienecl a decree that governs the medical care provided to women priiJ.
oDel'll In W~n. There were clear problems at the facility that prevented us
from giving the inmates minimally decent medical care. Although I would have liked
to reeolve the problems that existed at the facility without litigation, I had been un·
able to do 80. Thill decree will result in the allocation or resoun:es that are necessary
to remedy thoee problema.
You may wonder wh;r a correctiona administrator would reject a statute th~t
a
peaJ"!I to riilieve people like myaelf from litigation; in reality, this bill would s· · •
be
cantl7 incre:ue, rather than decreaee, the eX!>enditures that my departi:nent
require<! to incur. By way of illustration, if S'I'OP had been law, f would not have
been able to llign the coment decree renrding the medical care provided to women
priaonens in Waahinllton. Instead, I wowd have been required to go to tria'· in a case
that I know I woulcfhave IOllt. I would have ultimately been~ by the Court
to pay an attorney fee award that far exceeds the one that I have currently agreed
!o pay becauee I would have been required to pay for the time and expenses In·
cuired b the laintiffis in . to trial
The o~y w!Y that I ~ve avoided a trial under the provisions of STOP
would have been to agree to a finding of liability. Such an agreement of liability
would have expoeed me and the State or Waahirigton to countless individual law·
suita by priaoners ror damages, and the admiasi.on or liability would have prevented
us from mounting a defense. It is for this reason that consent decrees do not include
admiaaiona or lial)ility and, instead, typically include a provision to the contrary.
The decision to settle a case bY a coment decree muat be left to correctioruil of!i·
cial9 and State Attorney Generals who are familiar with the conditio1111 In the sptem or facility at issue. They should not be put to the choice of admi~ liability
or ~ to tiial in every caee. Requiring them to go to trial, and requinng them
to nsk ~ to an iricreaaed attorney fee award, in a caae that they know they
will 1~1 18 unconscionable. Their only other alternative, admitting liability, would
expoee them to unknown, and potentially astronomical, money damages.
To make matters worse, after the state condw:ta the trial, and pal!' out a substan·
tially nnnecemary attorney fee award, under this bill, the state will be required to
undergo a trial, and another attorney ree award, every two yeBl'll. The terms of a
coment decree or a post.trial order can take eeveral years to implement. Thie ia par·
ticularly !rue when conditions are eztremely egregious or systemic. Courts liave
been remarkably flexible and understanding aboUt fhe difficulty of implementation
or remedial orders and decrees in prieon coilditiona cases. Since STOP requires the
termination oC post.trial ordens two years after issuance, there ia little reason to believe that courts will maintain this tlezibility. Instead, rison
tems will be forced
to implement the provisions of an order witliin two~. whi~is oft.en an entirely
unre&liatic time frame. Indeed, achieving the required resources from the Legis!A·
ture typically consumes at least one half of that time. If a state has been unable
to impfement the proviaiOllll within two years, it will be ~ to relitigate the
iuuee, even when the state knows that it will loee the litigation. And the state will
be required to do so every two yean thereafter, until they achieve compliance. Our
dollan would be much better ~t training statr and nlaldng conditions humane,
rather than relitigating i9sues with such frequency.
A provillion that is related to tha one that ~ta COMent decrees in the future
m the one that calls far the immediate termination or all existing consent decrees.
~l"Orision will wreak havoc, and require the expenditure of an untold number
of
, in my syatem alone. Coneent dec:rees are the product of endless hours or
negotiatiom 't.etween the partiea. Lawyers for my department have expended countleSS hOUl'll ln arriving at the numerous coment decrees that are in ezist.mce in
Washington. Terminating these deaees by legialative fiat will undo all of that work,
and immediate!,. require
~to ~-for trial in thoae cues.
I have Mani that one of the ilrMng fon:ai behind the STOP legialation is the perception that prison conditions la-Uta have rsulted in the impoaition or population
!3Pll that hUe led to the rei- or ofrender'll who should have remained behind
ban. NOWiJy, no court order or COllllent decree in the States or Washington, Colorado, or W"llCOllSi.n. t.?t has capped JIOllulations in one or more m.titutions, has rellUlted in inmates being released eaili8r than the normal re1- at the conclusion
oC their eentence. InstAiild, the Legialaturee in all three state. respollllibly__provided
~ti!J~ capacity; Thi9 is f:n1e in IDOllt iuNdictiollll acroas the country. Thoee few
juri8clictiom llUft'ering court-unpoeed earfy release conditions are generally thoee in
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Moring to another oCthe bill'• pnniaions, the way I read lleClion CaXl} ofthia bill.
bef'ont a court will be allowed to -ter any relief in a dau action, the court will
have to hear from every llingle c:lua member. Ewa it m)' department bu made a
determination that the ~ conclitiom are llDCoDSti~ - will be forced
to lillten to testimony, ~ by pJaintifli( ~fromevery alngle priaoner
in the facility or every alngle primner in the state,.
• on how the c1au is
defined. The truth remains: there are uncomtit:utionaI
· "ties. When llUCh a facility is sued, what \>urpoem will be ..-vecl by recp!ring the defendanta, and a federal
court, to hear testimony from every llingle inmate?
I would also like to comment OD the impact the bill would haw OD ~
relie£ The bill would prevent a court fnmi imaJing any relief until after it find. a
violation of law. Thi9 would prevent a court 6 - entering any form or~
relief, such as a tem
~order_. a prelimiNui ~ I - no
good reason ~ preve~ from acldrellling a proven ~. For example,
a trial court judge in Penmyhania eat.eel a ~ iJVunction
• · that
the ll)'Btem impoee a P._~ oC TB t..tiug ol all ~ inmatea.~ iasued this order after finding that the ~ on~ oC a TB 9Pidemic
cauaed by the lack oC 11UCb testing. STOP wuald. hue
the Judge tram entering this order. After the m'der entered, crver
o( TB inf&tion were
diecoVered at just one o( the f'ourtMn p d - . affected by the order. Although a correc:tio1111 official would prefer to =s.:...mnent a T'B conb'ol 11JBtem without 6eing ordered by a court to do eo, a court
ia lltill p%'ll!(erabJe to a TB epidemic.
In 8UllllJlBJY,__ it !e my opiJlion that thia limitation thia bill puts on an
unempowered, clillenmmcbieed -sment oC our :llOJIU)ation aeta a d.uiCaoua P1-dent; that "rederalizlDc" ~ that are cmrentiy the p&~ve al .tate and
local juriedictiona is not only u n - 7 , but presumptuous;
this Act will
create a mejor liecal burdeD for .tate and 1oail. ~ Indeed, it is a clear
eumple of an unfunded mandate.
Thank you for giving me the opportunity to llhare my opinions with you.
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