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Cracking Open the Courthouse Door to Sue Police

The perception that the Roberts and Rehnquist courts effectively closed the courthouse doors to
those seeking judicial review of unconstitutional police practices is pervasive in civil rights
literature. The death knell has been rung, perhaps most resolutely, on police reform litigation.
Scholars typically view institutional reform litigation against police as beyond reach, citing the
exacting procedural hurdles and evidentiary standards. Yet, against the odds, as seen vividly
through the class action challenge to New York City’s stop and frisk practices, systemic police
reform practices may reach court judgment.

I am interested in the gap between the expectation of failure in civil rights and policing literature
and the systemic cases that reach a remedy at the trial court level. While acknowledging that the
hurdles are high, this Article contends that structural reform litigation against unconstitutional
policing is still viable as one among a constellation of reform strategies. It charts the procedural
terrain in three successful impact cases challenging race- and/or national-origin-based profiling in
New York, Phoenix, and Philadelphia. They primarily examine the litigants’ arguments, evidence,
and the courts’ opinions on three issues typically considered insurmountable roadblocks to
substantive review—standing for injunctive relief (Lyons v. Los Angeles Police Department),
municipal liability for an unlawful practice or custom (Monell v. Social Security Administration),
and most recently, class certification (Wal-Mart v. Dukes)—to illustrate how the barriers have
been successfully navigated in the face of pessimistic predictions from scholars and litigators. The
case studies position the litigation within their respective ecosystems of police reform to
understand the litigation’s relationship to other reform and social movement actors. Finally, the
Paper addresses other often cited barriers to systemic police litigation—availability of hard data
for statistical analysis, litigation costs, and the role of the judiciary in systemic reform.

Taken as a whole, the case studies demonstrate that federal courts today can, and will, act to stop
unconstitutional profiling under certain circumstances, and identify the political influence of
successful impact litigation. These examples reveal an opening in the court house door in an area
of criminal justice reform long thought closed. The well-developed stories inform scholarly
conversations on access to justice and the pursuit of structural reform litigation.
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