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with the change as a matter of policy. As one jail director said to me,
"We're not doing things out of beneficence. If we're, say, serving in­
mates special meals, that's because we've been sued."421 Many sources
seem to confirm jail administrators' tendency to worry about damage
actions. For example, the National Institute of Justice's Large Jail
Network's422 newsletter and conferences frequently canvas topics re­
lated to damage liability,423 and the American Jail Association features
legal training at all of its conferences.424 I am not aware of similar
discussions in prison fora,425 and the American Correctional Associa­
tion offers very little training focusing explicitly on civil rights liability
reduction.426 In my interviews and other encounters with jail officials,
they frequently complain about the law's impact on jail operations.
It's a typical kind of comment from jail administrators that "the law"
doesn't understand their circumstances, and especially that "the law"
allows inmates to manipulate jail officers. As one official said to me,
"An inmate who really wants to mess with us will threaten suicide.
Then he knows we have to put him on a 24-hour watch. We know
he's faking, and he knows we know - but the law is far too rigid and
it makes us spend the extra money."427 Of course, this is illogical - if
an officer is sure that the inmate is faking, then there's no litigation
risk in ignoring him. It's precisely when officers are not sure that they
feel pressure to institute precautionary measures.

Why is there a greater feeling of coercion and more expressed
resentment of litigation among jail officials? I do not think that these
sentiments simply reflect a lack of public relations polish, although
that is certainly in play. Rather, I see several deeper distinctions that
may cause this difference: First, the common wisdom is that jails are
far less professionalized than are prisons. This starts at the top, as al­
ready described, but it extends down the hierarchy as well. As Mays
and Thompson summarize:

421 Bradley Interview, supra note 2I.

422 The Large Jail Network is a group of about roo jails and jail systems with typical daily
populations over rooo inmates, organized by the federal National Institute of Corrections. See
National Institute of Corrections, Practitioner Networks: Large Jail Network, at http://www.nicic.
org/services/networkslljn-about.htm (last visited Mar. r6, 2003).

423 See, e,g., National Institute of Corrections, Meeting Highlights: Large Jail Network Meet­
ing, Jan. 6-8, 200r, at 32-36, available at http://www.nicic.orglpubsl2oor/or6687.pdf.

424 See, e.g., American Jail Association, AJA's 22nd Annual Training Conference: Tentative
Schedule of Events, at http://www.corrections.com/ajalconferences/tentativeconferenceschedule.
html (last visited Mar. r6, 2003).

425 Those I have asked say they are rare. E.g., Wilkinson Interview, supra note 2r.
426 See, e.g., American Correctional Association, Session Schedule for Summer Conference,

2003 (on file with author); American Correctional Association, Session Schedule for Winter Con­
ference, 2003 (on file with author).

427 Interview with anonymous jail official (200r).
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In simplest terms, jail line officers are too few in number, untrained or
poorly trained, and vastly undercompensated. Local jail officers often find
themselves in one of two positions: either they are sheriff's deputies as­
signed jail duty for disciplinary reasons or awaiting transfer to road patrol,
or they are permanent correctional officers with little chance for advance­
ment or job enhancement.428

This point was repeated to me during numerous interviews by people
who have made their careers doing training and consulting for jails.429

One would expect, then, a less thorough identification by jail adminis­
trators with coevolving standards of professional corrections practice
and legal compliance.43o .

Second, when steps that can minimize liability exposure cost real
money, jails and prisons are very differently situated. Prisons, which
get their money from state legislatures, have the usual kinds of public
agency budgetary limits. But sheriffs are even more limited finan­
cially, because their budgets are set by a competing, and more fiscally
constrained, governmental entity - their county commissions.431 In
addition, sheriffs generally would prefer to spend their limited budgets
on street services rather than on jails, because that is where expendi­
tures are visible to the constituents on whose votes they depend for
reelection.432

428 G. Larry Mays & Joel A. Thompson, The Political and Organizational Context of American
Jails, in AMERICAN JAILS, supra note 52, at 3, 5 (citation omitted); see also ADVISORY COMM'N
ON INTERGOVERNMENTAL RELATIONS, JAILS: INTERGOVERNMENTAL DIMENSIONS OF A
LOCAL PROBLEM 172-73 (1984) (observing that training is poor to nonexistent).

429 E.g., Collins Interview, supra note 21; Katsaris Interview, supra note 21.

430 In a classic article, DiMaggio and Powell hypothesize that "[t]he greater the extent of profes­
sionalization in a field, the greater the amount of institutional isomorphic change. Professionali­
zation may be measured by the universality of credential requirements, the robustness of graduate
training programs, or the vitality of professional and trade associations." DiMaggio & Powell,
Iron Cage Revisited, supra note 356, at 77.
431 State legislatures have a variety of methods of raising revenue and a very large resource base
(although there is, of course, fierce political competition for budgetary support). But legal con­
straints leave county commissions with far fewer ways to raise revenue. See, e.g., MARK
BALDASSARE, MICHAEL SHIRES, CHRISTOPHER HOENE & AARON KOFFMAN, PUB.
POLICY INST. OF CAL., RISKY BUSINESS: PROVIDING LOCAL PUBLIC SERVICES IN Los
ANGELES COUNTY xv-xvi (2000) (pointing out that Los Angeles County has "little control over
its revenues," and "little control over its expenditures"); Beverly A. Cigler, Revenue Diversification
Among American Counties, in THE AMERICAN COUNTY: FRONTIERS OF KNOWLEDGE 166,
166-81 (Donald C. Menzel ed., 1996) (setting out the limited set of revenue-generation options
available to counties). Moreover, there is often a serious power struggle between county sheriffs,
who spend an enormous amount of their counties' money, and county commissioners, who must
come up with the money but have little control over how it is spent.

432 As one former sheriff put it, "[m]ore patrol cars get votes: more jail cells do not." Boswell,
Virginia Sheriffs, supra note 404, at 30. (Boswell was a sheriff in Virginia until he lost reelection.)
See also LINDA L. ZUPAN, JAILS: REFORM AND THE NEW GENERATION PHILOSOPHY 48
(1991) ("The background, education, training and interests of most sheriffs are in law enforce­
ment. Few have the expertise, training or incentive to spend inordinate amounts of time on jail
concerns. . .. Nor is it politically expedient for sheriffs to devote time and energy to the jail.
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The final reason that jail administrators feel more threatened by
litigation is that they are more threatened by it, because jail litigation
is likely to pose a larger risk in terms of both probability and magni­
tude of liability. Although jails face fewer cases in relation to their
daily population,433 there are abundant reasons to think that jail cases
are more serious, on average, than prison cases are, and that jails pay
out more money, proportionately, than prisons do. First, jails are more
dangerous than prisons,434 in large part because of the primary opera­
tional difference between the two types of facilities: prisons take and
hold inmates while jails take and release them.435 This extremely fast
turnover makes jails inherently more chaotic. More generally compar­
ing jails to prisons, classification of jail inmates is more haphazard, jail

More often than not, sheriffs are elected on the basis of their crime control and law enforcement
abilities, not their skills as jail administrators. It is certainly more glamorous and attractive to be
a crime-fighter than a jail keeper."); Joel A. Thompson & G. Larry Mays, The Policy Environment
of the American Jail, in AMERICAN JAILS, supra note 52, at I, 2 ("[W]ithin the sheriff's depart­
ment jails must compete with more politically salient programs - patrol, crime prevention, and
drug interdiction."). Boswell's dissertation about Virginia jails is the only research of which I am
aware that compares the effect of having jails run by elected officials with the effect of having
jails run by appointed officials. Controlling for many features, Boswell finds that counties with
elected sheriffs score lower in periodic state jail inspections than do counties with appointed jail
superintendents. Boswell, Virginia Sheriffs, supra note 404, at 131, 138.

433 See supra pp. 1581-82.
434 There is a long tradition of professional excoriation of jail conditions. See, e.g., NAT'L

COMM'N ON LAW OBSERVANCE & ENFORCEMENT, REPORT ON PENAL INSTITUTIONS
PROBATION AND PAROLE 273-74 (photo. reprint 1987) (1931) (stating that the American jail is
the "most notorious correctional institution in the world"); The Scandalous U.S. Jails,
NEWSWEEK, Aug. 18, 1980, at 74, 74 ("The jails are much worse than prisons. They are the
worst blight in American corrections." (quoting criminologist Daniel Fogel)). And inmates often
comment that jails are more dangerous than prisons. The following message, posted on a correc­
tions listserv, is typical:

I can only speak for myself as an ex offender, jail was much more violent than prison,
even though I was incarcerated in one of the toughest prisons in Georgia at that time. I
witnessed more rapes and fights in jail than prison. People were more seriously hurt for
the most part in the jail.

Posting of Jackie Thompson to correx@www.nicic.org (Feb. 25, 2000) (on file with author).
435 Michael O'Toole, the head of the National Institute of Corrections Jail Division, has ex-

plained:
Probably the most significant difference between jail and prison populations is admis­
sion rates. In general, [annual] prison commitments, which include new court commit­
ments and individuals returned to custody, are about 50 percent of the average daily
population (ADP). In rounded figures, the ADP of the nation's prisons in 1995 was
about I million. Total admissions for that year were about 500,000. In contrast, the
ADP of the nation's jails was about 500,000 in 1995, but the admissions to jail for that
year were estimated to be between 10 million and 13 million. Stated another way, it
takes two years for the nation's prison population to turn over once, while the jail popu­
lation turns over 20 to 25 times each [year].

O'Toole, Jails and Prisons, supra note 76. So, O'Toole observes, it is typical in a jail for "up to 85
percent of new admissions [to] be released within four or five days." Id. At the same time, how­
ever, the inmates who do not get out right away can remain in jail for months or even years, ei­
ther unable to make bail and awaiting trial or serving out their (relatively short) sentences.
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routines are less regular, jail time is more idle, and jail inmates are
more likely to be in some kind of crisis.436 Jail inmates are also more
likely to be vulnerable to harm in many ways - mentally ill,437 inex­
perienced with incarceration, drunk or high, or suicida1.438 In sum,
one reason that jail officials seem more concerned about litigation than
do prison officials is that the jails are worse places than prisons. A
second source of jail officials' anxiety is an extra dollop of litigation
exposure: jail inmates can suffer vastly greater economic harm than
prison inmates, if they are employed or employable and lose wages be­
cause of an injury inflicted in jail, or if they need to pay for medical
care. Third, jail inmates are potentially more sympathetic figures to
decisionmakers, because they are not necessarily convicted criminals,
and because their offenses, even if eventually proven, may be quite
minor. Fourth, jail inmates have somewhat less trouble finding law­
yers, since they often can look after they get OUt. 439 In some (though
by no means all) large urban centers, lawyers in the personal injury
bar regularly take on jail cases, or even specialize in jail and police
cases. Fifth, observers report that jail lawyers are often less experi­
enced and less expert litigators than are prison lawyers, in part be­
cause the job of county counsel has traditionally been a patronage re­
ward for supporters of county powerbrokers. "In jails," says Bill

436 See, e.g., Campbell Interview, supra note 21; Katsaris Interview, supra note 2 I.

437 Jeffrey L. Metzner, Fred Cohen, Linda S. Grossman & Robert M. Wettstein, Treatment in
Jails and Prisons, in TREATMENT OF OFFENDERS WITH MENTAL DISORDERS 211, 230
(Robert M. Wettstein ed., 1998) ("Generally, rates of serious mental disorders are greater for in­
mates in jail than in prison. By the time an inmate has been convicted of a criminal offense and
incarcerated in a prison, many severely mentally ill inmates will have already been hospitalized or
treated on a pretrial basis, diverted to the mental health system, adjudicated NGRI, had their
charges dismissed, or placed on probation."). Also see the comprehensive table on "The Preva­
lence of Mentally Disordered Persons in Jails," summarizing twenty-three studies, in Linda A. Te­
plin & Ecford S. Voit, Criminalizing the Seriously Mentally Ill: Putting the Problem in Perspec­
tive, in MENTAL HEALTH AND LAW: RESEARCH, POLICY AND SERVICES 283, 294-95 (Bruce
D. Sales & Saleem A. Shah eds., 1996). Teplin and Voit conclude both that "the jails have a sig­
nificantly higher rate of severe mental disorder than the general population," id. at 292, and that
"the rate of mental disorder among prison detainees is actually lower than that in the general
population ... because seriously ill offenders are diverted to mental health facilities at some point
during the adjudication process," id. at 292 n.l (citation omitted). Note, however, that most of the
research they cite is now more than fourteen years old. See id. at 292 & n.l, 294-95.

438 The annual suicide rate in the general population is about twelve per 100,000; in prisons it
is about fifty percent higher. See NAT'L INST. OF CORR., U.S. DEP'T OF JUSTICE, PRISON
SUICIDE: AN OVERVIEW AND GUIDE TO PREVENTION 27 (1995). But in jails, it is widely re­
ported that suicide is nine times greater than in the general population. See LINDSAY M. HAYES
& JOSEPH R. ROWAN, NAT'L CTR. ON INSTS. & ALTERNATIVES, NATIONAL STUDY OF JAIL
SUICIDES: SEVEN YEARS LATER xi (1988). Note, however, that because this jail suicide rate is
calculated by dividing the annual number of suicides by the average daily population (rather than
a measure that accounts at least somewhat for total population flow), some have argued it is mis­
leading. See, e.g., O'Toole, Jails and Prisons, supra note 76.

439 As one sheriff's counsel said to me, "[y]ou 've got all those lawyers on the outside, the in­
mate-chasers." Griner Interview, supra note 2 1.
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Collins, the editor of the Correctional Law Reporter, who frequently
trains jail officials on legal issues, "there's lots of learning the hard
way."440 Finally, demographic differences between jails and prisons
can augment the differential levels of liability exposure. Whereas
prison inmates are disproportionately housed in rural areas,441 large
jails, which house most of the inmates442 (and probably defend most of
the lawsuits), are in urban areas.443 Urban juries may be more open­
handed to plaintiffs than rural juries are and, in any event, are widely
believed to be so, which increases settlement pressure regardless of the
true state of affairs.444

440 Collins Interview, supra note 21; see also DeLand Interview, supra note 21; Farber Inter­
view, supra note 2I.

441 No firm figures exist on how many prisoners are incarcerated in the counties labeled "non­
metro" by the Census Bureau (which have under twenty percent of the nation's population), but
it's probably about half. See Calvin L. Beale, Rural Prisons: An Update, RURAL DEV. PERSP.,
Feb. 1996, at 25-27 (documenting the shift towards nonmetro prisons); Calvin L. Beale, Prisons,
Population, and Jobs in Nonmetro America, RURAL DEV. PERSP., Mar. 1993, at 16 (stating that
the 390 prisons in nonmetro areas in 1991 housed forty-four percent of all state and federal pris­
oners); Calvin Beale, Cellular Rural Development: New Prisons in Rural and Small Town Areas
in the 1990S (Paper Presented at the Annual Meeting of the Rural Sociological Society, Aug. 18,
2001) (on file with author) (same); E-mail from Calvin Beale, Senior Demographer, U.S. Dep't of
Agriculture, to the author (May 21,2002) (on file with author); see also, e.g., WILLIAM G. NAGEL,
THE NEW RED BARN: A CRITICAL LOOK AT THE MODERN AMERICAN PRISON 46-52 (1973)
(analyzing reasons for prison site selection in rural areas); Daniel L. Feldman, 20 Years of Prison
Expansion: A Failing National Strategy, 53 PUB. ADMIN. REV. 561, 561-62 (1993) (observing that
in 1992, in New York state, "low-density, Republican districts ... housed over 89 percent of state
inmates").

442 See supra note 363.
443 This is a phenomenon that has racial consequences as well. Outside the South, rural coun­

ties are nearly always much whiter, demographically, than urban areas. See JESSE MCKINNON,
U.S. CENSUS BUREAU, THE BLACK POPULATION: 2000, at 5 (2001), available at http://
www.census.gov/prod/2001pubs/c2kbrOl-5.pdf (reporting. that Southern counties with populations
that are more than fifty percent black are "generally" nonmetropolitan; "[c]oncentrations of Blacks
in the Midwest and West tended to be either in counties located within metropolitan areas or in
counties containing universities or military bases or both"; and in the Northeast, blacks are con­
centrated along the coast from Philadelphia to Providence and along the Hudson River Valley
northward from New York City). So whereas non-Southern prison inmates disproportionately
serve their time surrounded by communities that are nearly all white, jail inmates do not.

444 See Theodore Eisenberg & Martin T. Wells, Trial Outcomes and Demographics: Is There a
Bronx Effect?, 80 TEX. L. REV. 1839, 184cr-43 (2002) (summarizing common perceptions about
demographic predictors of jury decisionmaking); id. at 185cr-70 (summarizing results of regression
analysis of jury results and county demography and "find[ing] little robust evidence that a trial
locale's population demographics help explain jury trial outcomes"). But see Michael J. Saks,
Trial Outcomes and Demographics: Easy Assumptions Versus Hard Evidence, 80 TEX. L. REV.
1877 (2002) (critiquing the Eisenberg and Wells study). In addition, except in the South, urban
juries are far more likely than rural ones to include African-Americans and Latinos, which might
independently affect jury outcomes. See Devine et aI., Jury Decisionmaking, supra note 177, at
673 ("The notable finding in this area is that jury demographic factors interact with [criminal]
defendant characteristics to produce a bias in favor of defendants who are similar to the jury in
some salient respect."). Note, however, that a significant percentage of inmate litigation trials oc­
cur before judges. See Schlanger, Technical Appendix, supra note 3.
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For all these reasons, it seems very likely that jail damage actions
generally pose a larger risk of liability - and of high damages - than
prison cases do, and experienced participants in the litigation system
think that this is in fact the situation.445 Unfortunately, there are no
systematic data available with which to do a thorough comparison.
But my checks of all damage awards from cases filed in 1993 show
that one-third are from jail cases, which is probably quite dispropor­
tionate to the portion of cases filed by jail inmates.446

Larger liability risk obviously puts pressure on jails to settle.
Moreover, recalling the reasons for the low settlement rate in inmate
litigation in general, one would expect jails to settle proportionally
more cases for more money than prisons do. Regarding the former is­
sue, small- and medium-sized jails do have full-time lawyers, so they
pay a far higher marginal cost to litigate. (In small, medium, and even
pretty large counties, most sheriff's departments largely rely on county
counsel for their general legal needs, but if a case grows intense - if,
for example, it goes to trial - they typically hire an outside lawyer,
paid by the hour, to handle the litigation.) Jail inmates mostly get out
- so they do not necessarily tell each other about settlements, which
lowers the cost of settling for jail administrators. Jail defense counsel,
whether employed by their counties more generally or private lawyers
on retainer, are less socialized into the world of corrections, so their
ideas about settlements are less oppositional.447 And, finally, jail plain­
tiffs' readier access to lawyers means not only that the cases are more
serious, but also that the plaintiffs are more likely to understand the
actual value of their cases.448

445 Collins Interview, supra note 2Ij DeLand Interview, supra note 21.
446 My results are consistent with what little evidence exists elsewhere. For example, when

Darrell Ross looked at over 3200 reported decisions from 1970 to 1994, pulled from the Detention
and Corrections Case Law Catalog, he found that forty-two percent of his sample were about jails.
See Darrell L. Ross, Emerging Trends in Correctional Civil Liability Cases: A Content Analysis of
Federal Court Decisions of Title 42 United States Code Section 1983: 1970--1994, 25 J. CRIM.
JUST. 501, 506 (1997). He also found that inmates prevailed in forty-three percent of the cases he
examined, id. at 508, so obviously his sample was drastically skewed towards the significant cases
- thus it is not useful for evaluation of the entire docket. But it is telling that this skew produced
a significant overrepresentation of jails. Moreover, a study of inmate cases filed in 1994 in the
District of Arizona found that jail cases stayed on the court's docket for sixty percent longer and
were half as likely to be dismissed as frivolous. Fradella, In Search of Meritorious Claims, supra
note 47, at 3 I, 40. (Fradella does not report success rates by type of facility.)

447 County counsels work for their counties, either full-time or (more typically, I think) on re­
tainer; they handle a great many kinds of matters for their clients, with only a very small portion
of the job devoted to detention-related issues. Collins Interview, supra note 2I j Nathan Interview,
supra note 21.

448 See, e.g., NAT'L INST. OF CORR., U.S. DEP'T OF JUSTICE, PROCEEDINGS OF THE
THIRD MEETING OF THE LARGE JAIL NETWORK 3 (Carolyn MacPhail ed., 1991), available at
http://www.nicic.org/pubsIr99I/OO9670.pdf (providing a Nassau County, New York administra­
tor's account of frequent case settlements, by consent decree or by payment of damages).



HeinOnline -- 116 Harv. L. Rev. 1690 2002-2003

r690 HARVARD LAW REVIEW [Vol. II6:ISSS

At the end of the day, then, both jail and prison systems do indeed
respond to the salient threat of serious liability. If prison administra­
tors are to be believed, litigation's deterrence of unconstitutional con­
duct by prison agencies is effective mostly around the edges. I have
argued, however, that this understates the role of litigation, in part be­
cause prison administrators are not admitting all that goes on, and in
part because the "good professional practice" prison administrators es­
pouse is itself partially a product of the litigation system. In any
event, in jails the liability threat has been sharper, and the identifica­
tion with professional norms weaker. The felt coercive effect of litiga­
tion, prior to the PLRA, was therefore stronger.

C. Operational Effects of the PLRA

How has the PLRA changed litigation pressures on jail and prison
personnel? I think there has been a real - but not earth-shattering ­
loosening of lawsuit incentives. In my survey, about sixty percent of
those respondents who answered the question whether the PLRA had
increased, decreased, or left unchanged the "burden" posed by individ­
ual inmate lawsuits said that the PLRA had decreased the burden.449

All but one of the remaining respondents reported that the PLRA had
left the burden unchanged. The people who filled out the survey were
typically the staff members most involved in their agency's litigation,
so they likely feel the impact of the PLRA more strongly than anyone
else. (I would think, that is, that less-involved personnel would feel
both less burden from litigation and a more muted alteration to that
burden.) But even so, the survey results are imprecise.

I cannot, however, do more than speculate about the details, for
two reasons. First, because we are only just emerging from a transi­
tion period, it's too early to observe long-term cultural changes. Sec­
ond, because it's hard to get a conceptual handle on how to measure
deterrence, it's similarly hard to know how to measure changes in de­
terrent pressure. A Gallup-poll-style inquiry, with the same questions
asked every month or two of a large and randomly selected group of
affected officials, would obviously mitigate these uncertainties - but
so would telepathy, which seems about as plausible in the real world.
It seems to me that the best method in the realm of the realistically
possible is intense and wide-ranging engagement in the field through
phone and field interviews, professional reading, and conference atten­
dance. I have done some of this work, and thus my speculation, al­
though hardly definitive, is well-informed.

449 There were thirty-eight responses to this question. Sixty percent is a bit lower than the pro­
portion of respondents who reported that the PLRA had decreased the number of lawsuits filed
against them.
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I argued above that pre-PLRA inmate litigation pressured jail and
prison personnel in two quite distinct ways - to facilitate the litiga­
tion process itself and to reduce liability exposure. The PLRA likely
has dampened the procedural pressures quite a lot, especially for small
agencies, as filings have decreased and as the courts have done more
pre-service screening. But the distinction here between jails and pris­
ons may be crucial; since released jail inmates are not covered by the
PLRA, it may be that prison administrators are the ones reaping the
vast benefit of the recent filings decreases, and that jail administrators
are experiencing only the benefit of the extra, pre-service judicial
screening. But again, this is very difficult to pin down.

I would guess that the PLRA's impact on the ordinary deterrent
pressures on jail and prison officials is probably less than the tighten­
ing of procedural incentives. The statute's effect is bound to be nega­
tive, as some actors, confident that they can beat pro se lawsuits with
exhaustion motions, worry less about liability. But the statute is
probably not having devastating effects on this front. After all, given
the rarity of any (and especially of large) judgments, individual inmate
litigation's deterrent pressure exists only because of risk aversion, not
strict cost-benefit analysis. What officials are afraid of is the possibil­
ity of a large judgment and its attendant fallout. Even if the PLRA
makes a large judgment only half as likely as before, it is implausible
to me" that the probabilistic reduction changes behavior by even close
to a commensurate amount. It simply belies common sense to think
that even so significant a reduction in probabilities matters much psy­
chologically, where the probability was already so smal1.450 Thus, liti­
gation's deterrence function, while already compromised pre-PLRA,
should operate only somewhat less effectively after enactment than it
did before.

450 In a recent article, Cass Sunstein declares this effect a kind of irrationality; he labels it
"probability neglect," and describes the robust empirical data indicating that, especially "when
intense emotions are engaged, people tend to focus on the adverse outcome, not on its likelihood."
Cass R. Sunstein, Probability Neglect: Emotions, Worst Cases, and Law, 112 YALE LJ. 61, 62
(2002). My argument is a little different, in part because I am focusing on the responses not of
individuals, but of the entire population of regulated actors. It seems clear that those who re­
sponded to litigation pressures prior to the PLRA's passage must have been quite risk-averse; I
am arguing that it's implausible to think that they were all marginal cases, such that any small
change in the probability of consequences would change their compliance behavior. Rather, it is
far more likely that many of them were sufficiently risk-averse that a small change in probabili­
ties would still leave them preferring to avoid litigation risks. For a general treatment of deter­
rence under enforcement uncertainty, see, for example, Richard Craswell & John E. Calfee, Deter­
rence and Uncertain Legal Standards, 2 ].L. ECON. & ORG. 279 (1986).
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Critics of inmate litigation succeeded in 1996 in enacting a sweep­
ing topic-specific federal tort reform. Their portrayal of inmate litiga­
tion resonated in Congress and apparently (based on the press recep­
tion of the many "top-ten" lists of frivolous cases451) beyond the
Beltway as well. On examination, some of the story they told turns
out to be correct. Inmates do indeed file a large number of cases com­
pared to other federal litigants, and in 1996, those numbers had been
increasing sharply.452 Those cases did indeed mostly fai1. 453 The sys­
tem probably cost more to administer than the total amount of com­
pensation it provided victims of tortious injury.454

At the same time, quite a number of the elements of the critics' ac­
count were misleading. Even though the federal litigation rate per
prisoner was unusually high, once state cases are also included, it
turns out that inmates brought suits at rates comparable to those of
noninmates.455 Increases in raw numbers of filings since 1981 seem
to be largely driven by the vast increases in the incarcerated popula­
tion. 456 As for outcomes, even if inmate plaintiffs' success rates
were low in comparison to other federal case categories, they were
far from miniscule. In an average year from 1990 to 1995, fifteen
percent of cases brought by inmates ended in some kind of negoti­
ated disposition or in litigated victory for the plaintiff.457

Moreover, the most basic element of the critics' account - that
the reason so few inmate plaintiffs were successful was that their
cases were simply frivolous (and not just legally frivolous but actu­
ally laughable) - is not true. Numerous researchers who have con­
ducted systematic reviews of case records have concluded that a large
portion of inmates "present serious claims that are supported factually,"
and that even "most 'frivolous' cases are neither fanciful, ridiculous,
nor vexing. "458 And careful analysis underscores the tremendous
obstacles faced by inmate litigants, among them a jaded or at least
very hurried judiciary;459 an extremely high decision standard or
persuasive burden460 (so high that over twenty percent of cases that
meet it are actually egregious enough to prompt the award of puni-

451 See supra note 38.
452 See supra p. IS7S; supra Figure LA.
453 See supra Table IT.A.
454 See supra pp. 1623-26.
455 See supra notes 61-63 and accompanying text.
456 See supra note 87 and accompanying text.
457 See supra Table IT.A.
458 Howard Eisenberg, Rethinking Prisoner Cases, supra note IS, at 440; see supra p. IS73.
459 See supra pp. IS88-<)0.
460 See supra pp. 160S-<>6.
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tive damages);461 and the absence of counsel, which tends to depress
litigants' success rate. 462 In addition, numerous additional factors
decreased the rate of settlement, which for inmates, as in most case
categories, is the chief route to plaintiff success:463 plaintiffs' poor
information;464 both parties' low litigation costs;465 defendants'
strong perception that settling tends to have the externality of pro­
moting additional filings;466 and the antagonistic milieu of correc­
tions, which discourages "capitulating to inmates."467 Even once a
plaintiff - usually pro se - succeeded in winning a liability judg­
ment, damages tended to be extremely low, due in large part to the
ordinary rules of tort damages, which better compensate the kinds
of economic losses not typically incurred by inmates, and perhaps
also to the more idiosyncratic problem faced by pro se plaintiffs try­
ing simultaneously to act as effective litigators and demonstrate
devastating injury.468

What a close look uncovers then is a very different inmate litiga­
tion problem than that animating the PLRA's supporters' account.
Looking just at the courthouse, it was clear that the system was indeed
in need of repair. Inmates were filing many bad cases, and adjudica­
tion did not filter them well. The ordinary processes of lawyer screen­
ing, discovery, and settlement were inoperative when the parties were
indigent prisoners and public corrections agencies. Litigation was both
burdensome for defendants and unable to fulfill even its simple com­
pensation role. (However, these problems probably applied somewhat
less to the jail docket, because jail inmates sued less and were more
likely to file after release from incarceration and with counsel.)

Outside the courthouse, the effects of the litigation system were less
problematic. Correctional agencies' need to respond to so many law­
suits promoted bureaucratization,469 which joined with more ordinary
deterrent effects to playa positive, if limited, role in the governance of
prisons and jails. Claims of overdeterrence - that litigation chilled
vigorous decisionmaking by correctional officials, and in fact encour­
aged inaction - are undermined by the basic structure of constitu­
tional rights in a corrections setting, which affords no more protection
to inaction than it does to actions taken. 470 And claims of antideter-

461 See supra Table II.C; supra p. 1607.
462 See supra p~609-14.
463 See supra Table II.B.
464 See supra p. 1616.
465 See supra p. 1617.
466 See supra pp. 1618-19.
467 See supra pp. 1620-21.
468 See supra pp. 1622-24.
469 See supra pp. 1669-72.
470 See supra pp. 1674-75, 1677.
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renee - that litigation actually encouraged the very conduct subject to
challenge - are implausible in at least the correctional context, except
in the quite rare circumstance of an administrator overwhelmingly in­
terested in demonstrating toughness. 471

Any reform effort thus faced a very difficult challenge: how to limit
the number of bad cases, or at least the resulting transactional burden,
while protecting and even strengthening both litigation's already com­
promised compensation function and the positive effects of the litiga­
tion system on correctional practice. The preliminary evidence indi­
cates that the PLRA failed this challenge. The statute has been highly
successful in reducing litigation, triggering a forty-three percent de­
cline over five years, notwithstanding the simultaneous twenty-three
percent increase in the incarcerated population. 472 But far from suc­
ceeding more often (as would have happened if the statute's disincen­
tives applied disproportionately to bad cases), the cases remaining af­
ter that decline are succeeding less than before. 473 This outcome ought
not be a surprise. The provisions of the PLRA are not, in fact, well
calculated to affect low-probability filings disproportionately. In par­
ticular, the new filing fee makes it uneconomical for inmates to pursue
low-stakes cases even when such cases are high in merit,474 and the
new attorneys' fee limits further increase the difficulty for even those
inmates with good cases to find counsel and actually litigate success­
fully. 475 Moreover, the PLRA's exhaustion provision has effected a
major liability-reducing change in the legal standards: inmates who
experience even grievous loss because of unconstitutional misbehavior
by prison and jail authorities will nonetheless lose cases they once
would have won, if they fail to comply with technicalities of adminis­
trative exhaustion.476 The statute's effects on jail and prison opera­
tions are less certain, and probably subtler. Outside the courthouse,
the PLRA has not caused the sky to fall, although it likely has reduced
the positive pressure created by litigation, to the detriment of inmates
and correctional practice.477

Could Congress have done better? Absolutely, if inmate litigation
reform had been less about anti-litigation, anti-inmate symbolic poli­
tics and more about calibrated regulation. There are a number of
available approaches that would better serve the project of minimizing
litigation burdens, particularly the burdens posed by bad cases, while

471 See supra pp. 1679-80.
472 See supra Table I.A; supra section IV.A.
473 See supra section IV.B.
474 See supra pp. 1646-47.
475 See supra pp. 1654-57.
476 See supra pp. 1649-54.
477 See supra pp. 169cr<}I.
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allowing good cases to go forward. The goal ought to be to abate the
absolute number of inmate lawsuits and the resulting transactional
burden of such suits, while respecting - or even bolstering - the
beneficial functions of inmate litigation. A softened PLRA might in­
clude something like the following provisions:

Filing Fees. The current filing fee requirement makes it irrational
for an inmate to file a low-stakes case, which seems to me inappropri­
ate as a matter of policy and perhaps even constitutional law. 478 Yet
federal court is far from the ideal forum for what are essentially consti­
tutional small claims. One solution would be for Congress to institute
a filing fee applicable only in states in which some kind of small claims
adjudication of constitutional claims is made available for jail and
prison inmates. This would be a very useful change - burden­
reducing for federal courts (though admittedly not for defendants), and
simultaneously helpful to inmates with real constitutional grievances
who could litigate those grievances in a more appropriate, less formal,
forum. Of course, I argue above that a filing fee in fact discourages
not only low-stakes cases, but also others. But I find this an accept­
able compromise. Inmates, like most other litigants, can appropriately
be asked to bear some of the costs of their litigation.

As for frequent filers, it makes sense to want to get rid of the most
abusive inmate filings - the hundreds of lawsuits filed by the Clovis
Greens of the world. 479 The PLRA's frequent filer provision is far, far
broader than this quite limited problem, but that is not to say that the
problem is not worth solving. A provision disallowing in forma pau­
peris filings by anyone with more than, say, ten (rather than three) dis­
trict court cases (rather than district court cases or appeals) dismissed
as frivolous (rather than for failure to state a claim) would avoid the
draconian nature of the current regime but still regularize court re­
sponse to inmate hyperlitigiousness when hyperlitigiousness is actually
present.

Exhaustion. More important, the exhaustion provision should be
reconfigured to encourage agencies to create internal compliance
mechanisms, rather than pleading traps.480 The basic idea is a well-

478 See Laurence H. Tribe, Jurisdictional Gerrymandering: Zoning Disfavored Rights out of the
Federal Courts, 16 HARV. c.R.-C.L. L. REv. 129, 137-39 (1981) (arguing that the Constitution
may require effective remedies for constitutional wrongs).

479 See In re Green, 669 F.2d 779, 781-85 (D.C. Cir. 1981) (detailing the litigation history of
Rev. Clovis Green).

480 See Branham, Enigmatic Exhaustion, supra note 193; cf Burlington Indus., Inc. v. Ellerth,
524 U.S. 742, 764-65 (1998) (encouraging creation of an internal compliance mechanism relating
to workplace sexual harassment by allowing employers to assert as part of an affirmative defense
that the employer took "reasonable care to prevent and correct promptly any sexually harassing
behavior"); Faragher v. City of Boca Raton, 524 U.S. 775, 80(H)8 (1998) (same). See generally
Susan Sturm, Second Generation Employment Discrimination: A Structural Approach, 101
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worn one. The Civil Rights of Institutionalized Persons Act (CRIPA),
before amended by the PLRA, was not far from a good model: it re­
quired exhaustion only where a given administrative remedy system
had been certified "plain, speedy, and effective. "481 CRIPA's particu­
lar strictures on how to construct an administrative remedy system
were too narrow482 - but its essential premise remains a good one. A
good administrative remedy system can serve simultaneously to edu­
cate upper level officials about what is happening on the agency front
lines and to resolve some disputes. 483 Federal law should use the car­
rot of a district court exhaustion requirement for inmate plaintiffs to
encourage states to implement such a system.

Screening. Justice Jackson had it right in Brown v. Allen; judges
and other court personnel often prove not to be good screeners of in­
mate cases, because they lose interest in the buried needles. 484 To state
a related point economically, screeners - judges, magistrate judges,
pro se clerks, and law clerks - find each false positive (or "Type I er­
ror") costly, reputationally or otherwise, when the should-have-been­
screened-out case takes many other people time and effort to deal
with. But false negatives ("Type II errors") are less costly for screen­
ers; they essentially disappear forever. 485 The result is an institutional
tilt against inmate cases. The problem is, however, a solvable one. 486

If, for example, the screening process were done in two stages and by
two different people, the first screener would likely be less nervous
about mistakes made in "screening in" cases. And the second screener
would have a far more evenly divided pool, which would be cogni­
tively easier to manage. 487

Attorneys' Fees. Attorneys are ordinarily good screeners of cases,
but not in inmate cases, because there are so few chances for inmates
to access lawyers. It would be good to harness this screening ability,

COLUM. L. REV. 458, 463 (2001) (discussing an approach to employment discrimination in which
"compliance is achieved through, and evaluated in relation to, improving institutional capacity to
identify, prevent, and redress exclusion, bias, and abuse").

481 42 U.S.C.A. § 1997e(bXl) (West Supp. 1994) (since amended).
482 Exhaustion was required only if an administrative remedy system was in "substantial com­

pliance" with "minimum standards" set by the Attorney General, id. § 1997e(cXl), among which
was the unpopular requirement that both staff and inmates play an advisory role in the formula­
tion, implementation, and operation of any grievance process. [d. at § 1997e(b)(2)(A).

483 See, e.g., Dora Schriro, Correcting Corrections: Missouri's Parallel Universe, in SENTEN­
CING & CORRECTIONS: ISSUES FOR THE 21ST CENTURY (U.S. Dep't of Justice, Papers from
the Executive Sessions on Sentencing and Corrections, May 2000), available at
http://www.ncjrs.org/pdffilesl/nij/181414·pdf.

484 See supra p. 1588.
485 Appeal, much less appellate victory for inmate plaintiffs, is too rare to have much impact.

See Clermont & Eisenberg, Plaintiphobia, supra note IS, at 966-96.
486 Solutions might be more appropriately judicial than legislative.
487 See William J. Stuntz, Looking for Needles in Haystacks (Mar. 7, 2003) (unpublished manu­

script, on file with author).
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but it's difficult to see how, absent federal funding for inmates' law­
yers, or mandatory liquidated damages in inmate cases, or some other
such implausible scheme. It is far easier to think of how to harness
lawyers' other contribution - the value they add to litigation.
Whether by legislation or by other court policy, it would be a very use­
ful change to have many more lawyers in the component of the inmate
docket that survives summary judgment. This would tend to increase
the settlement rate (reducing the litigation burden) and also make the
trials far more accurate adjudicatory events.

The current political climate makes it unlikely that Congress will
revisit the PLRA and solve its problems. But it should. Inmate litiga­
tion's most evident problem - too many bad cases - is not the crea­
tion of tough-on-crime politicians or tort reformers. But the litiga­
tion's contribution to appropriate governance and oversight of
correctional policy and practice should be strenthened, not abandoned.
More generally, unless policymakers both intend and justify substan­
tive intervention, purported litigation reform should be far more care­
ful than the PLRA to have the primary effect of reducing the transac­
tional burden of litigation, not the liability exposure of defendants. I
began this Article suggesting that close scrutiny of the PLRA is impor­
tant because the statute may very well serve Congress as a model for
future litigation reform. I close with two thoughts: First, litigation re­
form requires extreme attention to context, which counsels against
trans-substantive one-size-fits-all measures. Second, the PLRA is cur­
rently sufficiently flawed, even in its own context, that any borrowing
from its provisions should proceed with care and skepticism.
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DATA ApPENDIX

The one way to take a nationwide, systematic, and reasonably un­
biased look at inmate litigation case filings and outcomes - albeit
only those in federal court - is to use the dataset compiled by the
Administrative Office of the U.S. Courts (AO) and cleaned up by the
Federal Judicial Center (FJC), respectively the administrative and re­
search arms of the federal court system. The dataset includes each
and every case "terminated" (that is, ended, at least provisionally) by
the federal district courts since 1970. The FJC lodges this database for
public access with the Inter-University Consortium for Political and
Social Research, which maintains it at http://www.icpsr.umich.edu.488

The data are published in a machine readable file, with SPSS and SAS
"data definition statements" that enable import of the data into either
of those formats. Codebooks are available online as part of the study.

A. Putting Together the Dataset

The largest obstacle to use of the AO data is that the AO groups it
by "termination" year. That is, each of the computer files includes
only records for cases "terminated" in a given year; pending cases are
in their own file. In order to group cases by filing year rather than
termination year, I merged all the data into one file, an operation that
is far trickier than it sounds due to the AO's changing codes over the
years.489 Next, I regularized the data - introducing a consistent sta­
tistical year for both filing and termination and dealing with a variety
of coding changes. I then tried to ensure that in any given analysis I
counted each case only once. (The AO's published tables double count
a good number of cases.) I coded as duplicates all the cases with per­
fect matches in docket number, district, and office. I then coded as
"subsequent filings" all but the first of such duplicate cases, and intro­
duced a new variable for "original date of filing" - the filing date of
the first known record for each case. Finally, from the first of the du­
plicates, and all the nonduplicates, I coded as "original filings" only the
records whose "origin" code was not inconsistent with this status (that
is, I excluded records coded specifically as transfers, reopenings, and
the like). For analysis of filings in this Article, I have used only the re­
cords thus coded as original filings. And for analysis of outcomes, I
have used only the last record I have for any case, though whenever I

488 Federal Court Cases Database, 1970-2000, supra note 3; Federal Court Cases Database,
2001, supra note 3.

489 I did my work in the program SPSS and have posted the code I used to perform the merger.
See Schlanger, Technical Appendix, supra note 3.
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discuss outcomes based on filing dates, the date I have used is the
original date of filing.

B. Accuracy of the Data

Staff in the court clerks' offices fill in a computerized query screen
for each case upon filing, and again on termination. Case coding is
done by a court clerk, following guidelines offered by the AO. I have
generally found the AO's data very accurate.490 I have not done a
comprehensive systematic audit, however. An audit would be possible
(if time consuming and expensive) using the federal courts' Public Ac­
cess to Court Electronic Records (PACER) system.491 Nearly every
district participates in PACER;492 it makes available, online, dockets
and occasionally pleadings themselves, for a fee of $.07/page. Since
dockets are far more complete and very accurate sources for informa­
tion about a case's progress and outcome, they can be used to check
particular variables. .

Without doing a true audit, I have taken some serious steps to
check the data's accuracy. Specifically, I have looked at several hun­
dred docket sheets for cases in the dataset, comparing what the AO re­
cord says about a case to what the docket reveals. There are a num­
ber of areas where the AO's accuracy fails:

I. Nature of Suit Codes. - One of the required fields is a code for
"nature of suit." One such code, 550, has long been attached to "pris­
oner: civil rights" cases. An additional code, 555, for "prison condi­
tions" cases, was added in 1997. The idea of the 555 classification was
to track the language of the PLRA, which, for example, requires ex­
haustion in "prison conditions" cases. But the AO's directions to dis­
trict court clerks about how to choose between 550 and 555 are ex­
tremely sketchy. The operative memo states only: "prison condition
cases are defined as civil actions seeking relief from the conditions of a
prisoner's confinement or the treatment of the prisoner in the course of
that confinement."493 The Supreme Court has since made it clear that
the PLRA's reference to "prison conditions" is not very selective - it

490 On the general reliability of the Administrative Office database, see Eisenberg & Schlanger,
Reliability ofAO Database, supra note 129.

491 See Public Access to Court Electronic Records ("PACER"), at http://pacer.psc.uscourts.gov
(Mar. 16, 2003).

492 The PACER website lists all districts as participants except: Southern District of New York,
District of Alaska, District of Idaho, District of Montana, District of New Mexico, Eastern Dis­
trict of Oklahoma, District of the Northern Mariana Islands, District for the Virgin Islands. See
id. These districts see only six percent of the federal district court docket. See Schlanger, Techni­
cal Appendix, supra note 3.

493 Leonidas Ralph Mecham, Director, Administrative Office of the U.S. Courts, Collection of
Statistical Information on Pro Se Prison Condition Cases 2 (Dec. 18, 1996) (unpublished memo­
randum, on file with author).



HeinOnline -- 116 Harv. L. Rev. 1700 2002-2003

17°° HARVARD LAW REVIEW [Vol. 116:1555

includes "all inmate suits about prison life. "494 The only kind of in­
mate civil rights litigation that does not fit this definition of "prison
conditions" suits are cases brought by inmates about civil rights viola­
tions outside prison - and there is no reason to think that this is what
district court clerks intend when they code a case 550 rather than 555.
In any event, I have been unable to discern any systematic difference
between cases with these two codes, and I refer to them together as
constituting the set of inmate litigation cases.

Generally speaking, district court clerks include in these code cate­
gories all nonhabeas civil actions brought by inmates, regardless of
their nominal cause of action. As stated in the text, however, there
may be a number of systematic biases relating to what is included and
what is not. The data probably do not include all the cases brought by
former inmates relating to the conditions they used to live under, or by
the families of dead inmates. Cases brought under the Federal Tort
Claims Act or the very few diversity cases brought under state law re­
lating to prison or jail conditions are certainly not included. Moreover,
some observers suspect (though none of the district audits done by re­
searchers seems to have confirmed this) that in some districts the AO's
classification excludes at least some of the cases filed by non-indigent
inmates and also cases filed by lawyers on behalf of inmates. Such
cases may instead be categorized under the AO's catch-all code 440
("other civil rights").495 For purposes of understanding outcomes, these
distinctions may be quite important. But for purposes of understand­
ing filings, they are not - the very great mass of federal district court
cases filed relating to prison or jail conditions or by inmates are coded
as 550 or 555.

2. Subsequent Activity. - Of course the AO's data go only so far
into a case's history. After cases leave the district courts, new things
can happen: An appeal can reverse the district court's judgment. Or,
especially when a plaintiff has won a damage award, the parties can
settle on a lesser amount in exchange for the defendant's foregoing an
appeal. Money awarded may never be paid. And so on. This is a
very real limit on the ability of the AO district court data to show the
actual results of cases. I don't mean to overstate this limit, however.
Many subsequent actions are, indeed, reflected in the AO data. Va­
cateur by an appellate court should usually be detected in the dataset,
for example, because it requires that the case be reopened and reproc­
essed in the district court.

3. Federal vs. Nonfederal Inmates. - Calculating inmates' filing
rates requires separating cases filed by federal inmates from others.

494 Porter v. Nussle, 534 U.S. 516,532 (2002).
495 Jim Thomas makes this point in PRISONER LITIGATION, supra note 15, at 20.
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The AO codes allow this, with some caveats. One of the variables in
the AO's case termination data is the complaint's alleged basis for fed­
eral court jurisdiction. Of the six codes allowed, only two are relevant:
federal question496 and federal defendant.497 State inmates filing civil
rights lawsuits nearly always sue state or local officials to enforce fed­
eral rights - so for them, federal question jurisdiction is the only ap­
plicable answer to the "jurisdictional basis" question. But cases
brought by federal inmates might appropriately be coded either as fed­
eral question or as federal defendant cases. The AO directs court
clerks to follow a hierarchy in filling out this field, so that any case in
which a federal defendant appears should be classified this way, re­
gardless of the applicability of other codes.498 Prior researchers have
relied on this assertion and used the "federal defendant" category in
the inmate civil rights cases as coextensive with the filings of federal
inmates.

But a closer look at the data reveals that any confidence in this
variable is misplaced. Each year there are thousands upon thousands
of cases in the inmate civil rights docket classified as federal question
cases (that is, as nonfederal defendant cases) that are, quite to the con­
trary, filed against federal defendants. To try to get a more accurate
count, I wrote code to do the following: First, I listed all the entries in
the "defendant" field for all cases actually coded as "federal defendant"
cases. Then I went through them, one by one, and categorized them
as "certainly federal" and "ambiguous." For example, I classified the
defendant field "U.S. Attorney General" as the former, but the defen­
dant "Attorney General" as the latter. I was very conservative in this
classification, not wanting to inflate my federal defendant count with
nonfederal cases. N ext, I wrote code to flag cases coded as "federal
question" if their defendant field was identical to one of the several
hundred I had labeled "certainly federal." This operation flagged quite
a few habeas cases, adding less than I % to the federal inmate habeas
docket each year in the early 1970s; 1-3% each year from 1976 to
1985; and 3-9% (6% on average) each year from 1986 to present. The
effect was far greater for civil rights cases. The recoding increased the
federal defendant inmate civil rights docket tally by 1-4% each year in
the early seventies, by 4-8% from 1976 to 1985, and by 16-34% (25%

496 See 28 u.s.c. § 1331 (2000) (establishing district court jurisdiction for cases "arising under
the Constitution, laws, or treaties of the United States").

497 See id. § 1346 (establishing district court jurisdiction where the United States is a defen­
dant); id. § 1442 (establishing district court removal jurisdiction where a federal agency or officer
is a defendant).

498 See Technology Training and Support Division, Administrative Office of the U.S. Courts,
CIVIL Statistical Reporting Guide 3:6 (Version 2.1, July 1999) (unpublished training document on
file with author) [hereinafter CIVIL Statistical Reporting Guide].
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on average) from 1986 to the present. It seems more than likely that
even so, the results undercount federal inmate cases because many of
those cases were likely against individual wardens, officers, or other
defendants who were not self-evidently federal.

4. "Judgment for". - The database includes a variable usually re­
ferred to as "judgment for." Five options are available: plaintiff (I);
defendant (2); both (3); unknown (4); and not-applicable (-8). Before I
discuss this data element's accuracy, I should mention two quirks.
First, it's not at all clear what the difference is between a recorded
judgment for plaintiff and a recorded judgment for both. Having read
many dockets and finding no plausible operative distinction, I use the
simplifying assumption that these two categories are the same and ac­
cordingly count them both as plaintiffs' victories. Second, "not appli­
cable" does not mean that there was no victor in the case; unfortu­
nately, the code is more idiosyncratic. The AO consistently classifies
certain kinds of outcomes as "dismissals" and other kinds of outcomes
as "judgments."499 The "judgment for" variable is supposed to be
filled in only in cases in which the disposition is considered a judg­
ment. The point is that for a number of large "dismissal" categories ­
dismissals for "want of prosecution" and for "lack of jurisdiction" ­
the defendant is necessarily the victor. And it seems very likely that
the "other" category is similar (I've looked at a number of cases so
coded; they were all defendants' victories of various kinds). Thus,
when I discuss outcomes, I supplement the coding included in "judg­
ment for" with assumptions that any cases with one of these three dis­
position codes is also a defense victory.

Moreover, there are apparently some accuracy problems in the
"judgment for" code. An audit of 1993 cases reveals that those coded,
anomalously, as plaintiffs' victories but with damages coded as equal
to zero are frequently but not always defendants' victories.soo This is
not a large category, however, and leaving these cases out does not
change the analysis in any significant way.

5. Damages. - Analyzing damages from the AO data is perilous.
The AO asks court clerks to code damages in thousands - so $2000 is
to be coded as "2" - and to round - so "2" is $1500 to $2499. (The
code "I" is a bit peculiar - it has variously been intended to mean $1

499 See, e.g., Federal Court Cases Database, 1970-2000, supra note 3, pt. 104 (civil terminations,
1997, codebook) at 14 (describing "disposition" codes); id. at 15 (describing "nature of judgment"
codes, and specifying that "[t]hese codes should only be present for disposition involving a judg­
ment"). Dismissals are divided into the following outcome codes: "want of prosecution," "lack of
jurisdiction," "voluntarily," "settled," and "other." Id. at 14. Judgments are divided into categories
labeled "default," "consent," "motion before trial," "jury verdict," "directed verdict," "court trial,"
and a few other inapplicable headings. Id. at 14-15.

SOO For a full discussion of this coding issue, see Eisenberg & Schlanger, Reliability of AO Data­
base, supra note 129.
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to $1499, or $500 to $1499.501 ) The problem is that, especially in
small-damage cases, clerks often mistakenly put in the actual amount.
For example, they code 5900 for an award of $5900, though that entry
should mean $5,9°0,000. AO employees informed me that they do not
use this variable because it is not trustworthy for this very reason.

Because this seemed to me quite important, I did conduct an actual
audit, though I limited my comprehensive checking to cases termi­
nated in the year 1993 in which the plaintiffs were coded as winning
damages. Table App.A presents the results:

TABLE ApP.A: ERRORS IN AO AWARD CODING,
INMATE CIVIL RIGHTS CASES TERMINATED FISCAL YEAR 1993

AO award TYpe of error - n (% of errors)
range Errors:

(in IOOOS) n n (% of sample) Rounding Digit Other

I 52 2 (4%) 0 (0%) 0 (0%) 2 (100%)

2-999 47 17 (3 6%) 4 (24%) 8 (47%) 5 (29%)

999-9998 17 17502 (100%) 3 (18%) 13 (76%) 5 (29%)

9999 5 5 (100%) - - - - 5 (100%)

Total 122 4 1 (34%) 7 (17%) 21 (5 1%) 17 (41%)

It may be possible to use the information from my audit and others
like it to develop an algorithm for using the coded data without case­
by-case docket reviews.503 But for the purpose of my discussions of
damages and case stakes, I simply substituted the more accurate
docket-reviewed data for the AO coding.

6. Class Actions. - I also have found that the AO's data are sin­
gularly unreliable in the coding of class actions. Here, I agree with

501 In the training manual instructing court personnel on data entry, the AD directs that any
award under $500 be entered as zero. CIVIL Statistical Reporting Guide, supra note 498, at D:2.
However, the computer system produces an error report whenever the person entering the data
indicates a monetary award for the plaintiff by entering that award as zero. Id. at 5: I, 5:4. (It
seems likely that clerks avoid the error report by coding awards between $1 and $1499 as "I".)
Prior to 1987 (when the coding system was overhauled), the clerks apparently were instructed to
code any award of less than $1000 as zero. See Federal Court Cases Database, 1970-2000, supra
note 3, pt. 57, at 49. I am not sure what the instruction was between 1987 and 1999. In any
event, interviews, an examination of the 1993 inmate data that produced Table II.C, and a sample
of 2000 terminations all suggest that court clerks have used "I" to indicate any damages amount
from $1 to $1499, at least since 1993. See also Hurley Interview, supra note 21.

502 Some case entries reported in this row have errors of multiple types and are therefore listed
more than once.

503 See Eisenberg & Schlanger, Reliability of AO Database, supra note 129, for a first attempt to
develop such an algorithm.
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other observers.504 There's no way around this one; the data are sim­
ply unusable.

C. Grouping Case Categories

In Tables II.B (plaintiffs' success rates) and II.D (plaintiffs' pro se
rates), I deal with the entire federal docket in two different years, 1995
and 2000, grouping the data according to Table App.B into my own
categories based upon Administrative Office "nature of suit" codes.

TABLE ApP.B: CATEGORIZATION OF AO "NATURE OF SUIT" CODES

Category AO "Nature of Suit" Code and Description

Contract 110 Contract: Insurance 150 Contract: Other
120 Contract: Marine Recovery, Enforcement
130 Contract: Miller Act 151 Contract: Medicare
140 Contract: Negotiable Recovery

Instrument 190 Other Contract

Torts 160 Contract: Stockholder Suits 360 Other Personal Injury
(non-product) 240 Torts to Land 362 Medical Malpractice

310 Airplane Personal Injury 370 Fraud, Truth in Lending
320 Assault, Libel and Slander 371 Truth in Lending
330 Federal Employers Liability 380 Other Personal Property
340 Marine Personal Injury Damage
350 Motor Vehicle 470 RICO

Product 195 Contract Product 355 Motor Vehicle Product
liability Liability Liability

245 Real Property Product 365 Personal Injury Product
Liability Liability

315 Airplane Product Liability 368 Asbestos
345 Marine Product Liability 385 Property Damage Product

Liability

Civil rights 440 Civil Rights: Other 443 Civil Rights:
441 Civil Rights: Voting Accommodations

444 Civil Rights: Welfare
Civil rights: 442 Civil Rights: Jobs
employment
Inmate civil 550 Civil Rights: Prisoner 555 Prison Conditions
rights

504 See, e.g., THOMAS E. WILLGING, LAURAL L. HOOPER & ROBERT]. NIEMIC, FED.

JUDICIAL CTR., EMPIRICAL STUDY OF CLASS ACTIONS IN FOUR FEDERAL DISTRICT

COURTS: FINAL REPORT TO THE ADVISORY COMMITTEE ON CIVIL RULES 197-200 (1996).
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Labor 710 Fair Labor Standards Act 740 Railway Labor Act
720 Labor Management 790 Other Labor Litigation

Relations 791 ERISA
730 Labor Management

Reporting and Disclosure

Statutory 410 Antitrust 865 Social Security: RSI
actions 430 Banks and Banking 875 Customer Challenge:

450 Commerce: ICC Rates, etc. 12 U.S.C. § 3410

810 Selective Service 890 Other Statutory Actions
820 Copyright 89 I Agricultural Acts
830 Patent 892 Economic Stabilization Act
840 Trademark 893 Environmental Matters
850 Securities, Commodities 894 Energy Allocation Act

Exchange 895 Freedom of Information Act
861 Social Security-HIA 900 Appeal of Fee Determination
862 Black Lung (923) Under Equal Access to Justice
863 Social Security-DIWC

U.S. plaintiff 152 Recovery of Defaulted 630 Liquor Laws
Student Loans 640 Forfeiture and Penalty:

153 Recovery of Veterans Railroad and Truck
Benefit Overpayment 650 Air Line Regulations

210 Land Condemnation 660 Occupational SafetylHealth
220 Foreclosure 690 Miscellaneous Forfeiture
610 Forfeiture and Penalty: and Penalty

Agriculture 870 Taxes (U.S. Plaintiff)
620 Forfeiture and Penalty: 871 Internal Revenue Service-

Food and Drug Third Party (U .S. Plaintiff)
625 Drug-Related Property

Forfeiture
Other 230 Rent, Lease, and 400 State Reapportionment

Ejectment 950 Constitutionality of State
290 All Other Real Property Statutes

Habeas! 460 Deportation 535 Death Penalty Habeas Corpus
quasi-criminal 510 Vacate Sentence 540 Mandamus and Other:

530 Habeas Corpus Prisoner
Omitted 422 Bankruptcy Appeals 423 Withdrawal (Bankruptcy)

In both Tables ILB and II.E, I have left out bankruptcy appeals
and withdrawals because either debtors or creditors can bring such ac­
tions, so it is hard to know how to think about either success or pro se
rates. In addition, in Table ILB I have left out habeas cases and those
like them, and deportation cases. These are cases that rarely if ever
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settle and do not have trials, so the success measures In Table II.B
seem unhelpful for understanding them.sos

505 I use the code descriptions as they are set out in the CIVIL Statistical Reporting Guide, su­
pra note 498, at A:I-A:4i they are also available, each time worded slightly differently, in the Fed­
eral Judicial Center's civil terminations codebooks. See Federal Court Cases Database. 1970­
2000, supra note 3, pts. 57, 94, 95, 103, 104, II5-II7. My case category groupings are not far off
from those used by Kevin Clermont and Ted Eisenberg in their article, Plaintiphobia in the Ap­
pellate Courts. See Clermont & Eisenberg, Plaintiphobia, supra note IS, at 954-55,967.


